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I am deeply honoured and privileged to pen these words of felicitation as the Law 

milestone in its progression as a leading higher education institute in Sri Lanka; the 
launch of the inaugural APIIT Law Journal - Volume 01 Issue 01, 2022. 

The launch of a peer-reviewed Law Journal which provided a platform for academics, 
professionals and students to express their scholarly views about various dimensions 
of the law was the dream and vision of Dr. Rose Wijeyesekera, the former head of 
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honoured to carry forward the publication work along with a group of energetic 
lecturers.

I am pleased to announce that the inaugural edition of the APIIT Law Journal covers 

dispute resolution method, the legal status of immovable property and force majeure 
clauses in the wake of the Covid-19 pandemic, consumer protection on the internet, 

of laws in India. The journal also contains cross-jurisdictional referencing, where 
appropriate, for comparative perspectives. 

I take this opportunity to extend my sincere gratitude to the Editorial Board for their 
wide array of expertise and accommodating manner of performing initial reviews of 
the manuscripts. My heartfelt thanks also go out to the reviewers whose comments 
were invaluable in teasing out the nuances in the arguments made by the authors.  I 
also place on record my thanks to the manuscript editors for working closely with 
contributors to ensure clarity and readability of articles. A special note of appreciation 

getting the journal published amidst the challenges posed by the pandemic.

I congratulate the authors for their contribution to the inaugural edition of the APIIT 
Law Journal

I hope APIIT Law Journal of 2022 will set the pace for future research endeavours 
and serve as a rite of passage that will lead the Law School towards achieving much 
greater feats in the future.
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The post Covid-19 era, referred to as the new normal, questioned the applicability and relevancy of 
many traditional legal concepts, including the laws applicable to deed of gifts. This research paper 
discusses the impact of Covid-19, on traditional concepts of acceptance, consideration and revoca-
tion of deed of gifts. The technological latency of application to deed of gifts despite its development 
and the conventional legal framework has not assisted the citizens of the country in an era like this. 
Although limited in its nature, existing literature on the subject was reviewed in this respect.

It may be argued that digitalisation would solve the process from acceptance of a Deed of Gift to re-
vocation of the property gifted by a parent to a child residing overseas. This could further extend to 
serving of summons to a defendant whose residing out of Sri Lanka through digital means.  However, 
this opens a new realm of legal concerns on traditional and rigid concepts of Roman Dutch Law and 
an arena of Information/Digital Law to be developed in this context. In conclusion, it is the duty of 

the notice of the legislature for its intervention. 

Key words – Covid-19, Deed of Gift, Digitalisation, Donation, Immovable Property, 

the Corona Virus. Mostly, the elderly people with underlying medical problems like 
cardiovascular disease, diabetes, chronic respiratory disease, and cancer are likely 
victims of this serious pandemic.2 The information technology rampantly assisting 
the world at large to adapt to this new era, commonly referred as ‘the New Normal.’

Unfortunately, legal landscapes of many developing nations across the globe, includ- 
 
 
 
1

2 Juliet Bedford, ‘Considerations for Implementing and Adjusting Public Health and Social Measures in the 
Context of COVID-19’ < https://www.who.int/health-topics/coronavirus> accessed 9 August 2021.  
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ing Sri Lanka, have shown passive resistance in getting accustomed to the ‘New Nor-

the justice systems of these laid-back jurisdictions under the prevailing conditions. 
This article discusses the impact of Covid-19 on the traditional legal principles of 
Acceptance, Consideration and Revocation of Deed of Gifts, when parents as the most 
vulnerable segment of the society during this pandemic, intend to Gift Immoveable 
Property to their children.

Primarily, it is important to know the meaning of a ‘Deed of Gift’ before considering 
the principles and concerns attached to it. Simply, a Deed of Gift can be explained 

the ‘Donor’) gifts (‘Donates’) such 
property to a person (the ‘Donee’) with or without conditions.’3 It is also important 
to understand the Categories of Gifts available under the Sri Lankan Law. Mainly, 
there are three types of Gifts: Donatio Inter Vivos, Donatio Mortis Causa and Donatio 
Propter Nuptias. Donatio Inter Vivos is the common type, where the Donor gifts the 
immoveable property ‘during his/her lifetime’ to the Donee and the Donee is vested 
with the title of the property at the time of the execution of the deed. Donatio Mor-
tis Causa is given by a Donor in anticipation of his/her death, which is commonly 
referred to as ‘death bed donations’. Donatio proper nuptias is a gift given ‘as an 
inducement of marriage’.4 The focus of this article is limited to the matters arising 
during the pandemic in respect of ‘Donation Inter Vivos’, i.e ‘Life time Gifts’ under 
the common law of Sri Lanka. 

One of the fundamental issues which require attention at the outset, is the applicable 
law in relation to gifting of property in Sri Lanka. A Deed of Gift is a contract whereby 
‘Consideration and Acceptance’ play a pivotal role in addressing the validity due to 
its gratuitous nature. It is important to consider whether ‘Consideration’ in English 
Law and/or ‘Justa causa’ as a similar concept in Roman Dutch Law, are applicable 

between the above terms is crucial under today’s context of New Normal, to attempt 
to resolve issues arising out of gifts during lifetime.

One shall not ignore the historical development of the Sri Lankan law in order to 

 
3  Sanjeewa Dasanayake, ‘Repercussions on Revocation of Irrevocable Deeds of Gifts on the Ground of Gross 

4  Chandra Jayasekara, ‘Deeds of Gift Kandyan Law/ Roman Dutch Law: A Comparative Study with Special 
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‘Justa causa’ in Roman Dutch Law and ‘Consideration’ in English Law was discussed 
in depth in the case of Jayawickrama v Amarasuriya,5 though the case was focused on 

not enforceable at law and do not furnish good consideration. However, under Roman 
Dutch Law, moral duty, act of generosity or benevolence such as gifting of property 
without monetary consideration comes within the meaning of ‘Justa causa’, as being 
something far wider than what ‘Consideration’ entails in English law.

In the above-mentioned case, the judgment refers to a comment made by Morice, on 
Dutch Law stating that,

“Under Dutch Law, a consideration in the English sense of the word is not 
an essential of a contract. The causa was taken from Roman Law and is per-
haps the germ of the English doctrine of consideration. The meaning appears 
clear from Grotius expression “reasonable cause”. There must be a reason 
for a contract, a rational motive for it, whether that motive is benevolence, 
friendship or on the other hand, is of a commercial or business nature. This 
is similar to English law in recognising the validity of a contract under seal 
without consideration.”6 

Based on the above commentary, it may be argued that the love and care of a parent 
towards the child constituting the basis of a Deed of Gift could be referred to as ‘Justa 
causa ’ in Roman-Dutch Law as opposed to ‘Consideration’ in English Law. Thus, it 
may be concluded that Sri Lanka recognises Roman Dutch Law as the applicable law 
in respect of Deeds of Gift. Yet, one may wonder, with the introduction of the Title 
Registration Act7 commonly referred to as ‘Bim Saviya’ now in place and applicable 
to gifting of property in many areas in Sri Lanka, whether this conclusion is correct. 

Some believe that the Title Registration Act in Sri Lanka is a carbon copy of 
the English law on Title registration.8 Academics in Universities who are fa-
miliar with the ‘Turnitin method’ to identify plagiarism of student work may 
agree that, when Sri Lankan Title Registration Law is viewed using this soft-

Title law. Therefore, even the Legal Draftsman’s Department who drafted the 

 
5  Jayawickrama v Amarasuriya [1918] 20 NLR 289.
6  Ibid 294.
7  Registration of Title Act No 21 of 1998.
8 Textbook on Land Law th edn, OUP 2016) 85.
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said Act in Sri Lanka may be called for an inquiry for copying English Law in 
this sense, because there is no proper acknowledgement of the correct source.

This is a moot point of debate, whether Sri Lanka is moving away from Roman Dutch 
Law principles whilst moving towards the principles of English law under this area 
of Property law. It is very important to have a clear understanding of the relevant and 
applicable sources of law, as it ultimately determines the legal remedies available to a 
person at a time of need, especially during the New Normal. 

Another cardinal principle in relation to a Deed of Gift is the concept of Acceptance. 
In terms of Roman Dutch Law, Donation is ‘a contract to which there needs to be two 

-
tive.’9  Although a detailed discussion of the concept of Acceptance is not the focus of 
this article, it can be stated as the general rule, subject to exceptions, that the Donee 
should be physically present in Sri Lanka at the time of the donation takes place in 
order to accept it. This principle has caused prejudice especially to children who are 
overseas and unable to come to Sri Lanka during this pandemic due to reasons such 
as quarantine laws and airport closures. In turn, many parents have queried from legal 
practitioners as to any possibilities to circumvent in instances where the parents have 
contracted Covid-19 and would want to execute a Deed of Gift sooner than later.  

Things are challenging due to quarantine law and inter-provincial travel restrictions 
that are imposed, as well as quarantine procedure where a Covid-19 positive patient 
cannot be physically met by anyone, with no exception to a Notary to execute a Deed 
of Gift. These limitations practically make signing and attestation of a deed of gift by 
the intending parties and Notary almost impossible under the prevailing circumstanc-
es. The technological development/digitalisation is not considered at all to remedy 
such a situation, as the prevailing law requires attestation pertaining to execution of 
the deed should be before all, i.e., the Donor, the Donee, Witnesses and the Notary to 
be present at one and the same time for a valid execution.10 

Unfortunately, the laws provided in Electronic Transactions Act11 and use of Elec-
tronic Evidence Act,12 was thought to be commonly useful in the 21st Century and 

 
9  Kanapathipillai v Kasinather [1937] 39 NLR 544.
10
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to avert the challenges faced by the society in a digital era like this has no application 
or provision governing electronic signing of deeds. Use of electronic mechanisms is 
not recognised in notarial documents as yet in Sri Lanka, mainly due to rooted fun-
damentals of Roman Dutch Law in relation to executing transactions of immoveable 
property. One may argue that, allowing a party to electronically endorse a property 

transactions. It is duly noted that the number of fraudulent property transactions that 
could take place, especially in instances where one party to the transaction is overseas 
is on the rise.

As discussed above, in addition to the concerns attached to accepting a gift of property 
when a party to the transaction is overseas, law on land alienation further adds more 

13 which was subjected to quite a few amendments, 
provides the relevant provisions applicable to this topic and such provisions are dealt 
in detail. 

With the introduction of the Alienation Act, transfer of land to foreigners are restricted 
under Section 2 of the said Act. However, if the transfer is an intestacy, gift, or testamen-

apply.14 Thereby, a child who migrates to a country such as Australia, Canada or New 

 
 

now but was originally a Sri Lankan, could later on gift the property received from 

and become a family without being legally married. Their children’s status in receiv-
ing property in Sri Lanka as gifts is a grey area in terms of the Alienation Act. 

Unfortunately, these unanswered issues in relation to Deeds of Gift existed pre 
Covid-19, although it became more relevant with the pandemic. The lives have be

 



come more uncertain now and the parents are left to take speedy decisions on bequest 
of property to their children. Another important aspect to consider is the Revocation 
of a Deed of Gift under the current circumstances. Unfortunately, many wealthy chil-
dren, some of whom are highly paid professionals working overseas, have neglected 
to look after their poor parents living here in Sri Lanka. The applicability of the rules 
of Revocation of a Deed of Gift is required to be addressed in this context, especially 

-
tion, is an alarming factor during this pandemic. 

The general rule is that a Deed of Gift is absolute and irrevocable.15 Revocation on 
the ground of Gross Ingratitude is an exception to the Rule of Irrevocability.  A party 
applying to the court to invoke the exception in his favour has the burden of proving 
his case in terms of the principles of evidence. A mere ‘ipse dixit’, i.e a person’s own 
assertion without relying on any authority or proof,17

burden. A brief discussion of the historical background to revocation is a must in order 
to understand the current status of the Rules of Revocation. 

Utmost 
Need’, it may fall under the wider interpretation of Gross Ingratitude. The question is 
whether, what falls within the preview of ‘Utmost Need’ of the Donor at the ongoing 
time period.  What amounts to an act of ingratitude would vary with the circumstances 
of each case.18 It’s questionable as to whether a mere ‘Neglect’ by a Donee would fall 
within the meaning of Ingratitude, in the current context. 

Since a Deed of Gift can only be revoked through the Courts, a question arose as to 
whether a Deed could be revoked in absence of a court order.19

the basis of a Declaration of Title, and the District Court held that the gift is validly 
revoked based on facts and circumstances of the case. This decision was upheld in the 
Court of Appeal and further stated that the intention of the Donor to revoke the gift 
had been validly incorporated into the Deed and as such, the revocation done subse-
quently without going to courts is valid. 

In this instance, the Court of Appeal distinguished the case of Dona Podi-Nona 

 
15  Franklin Fernando v Anacletus Fernando and others [2015] 1 SLR 1.
16  Ariyawathie Meemaduma v Jeewani Budhika Meemaduma [2011] 1 SLR 124.
17  Legal Information Institute, ‘
ipse_dixit> accessed 18 September 2021.
18  Dona Podi-Nona Ranaweera Menike v Rohini Senanayake [1992] 2 SLR 180.
19  DB Wilson v Sumanawathie
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Ranaweera v Rohini Senanayake,20 which states that the court’s intervention is nec-
essary in order to revoke a Deed of Gift. This confusion was referred to the Law 
Commission and as a result the Gross Ingratitude Act No 5 of 2017 was introduced to 
remedy such ambiguity. Accordingly, in relation to common law, a Deed of Gift can 

on the ground of Gross Ingratitude. 

aspects, making them more dependent than ever-happened before. The pandemic has 
made them a vulnerable sector in all aspect with both their health and wealth at risk, 
with constant surges in the infection and ad hoc lockdowns. The natural and uncon-
ditional love that should be between parents and children have become invaluable, 
considering the mortality. Thus, to retain the sanctity of this relationship, a parent will 
have a tough call to make when deciding whether to revoke the Gift granted in their 
will to their own child.

Adding to this plight, the court procedure and time consumption to revoke the gift 
granted could outweigh the urgency at hand like to mortgage the property for immedi-
ate cash. The intermittent nature of the courts’ function during the pandemic, and from 

an overseas defendant itself takes more than six months, all of which are prerequisites 
to commence a trial,21 including action for revocation. Thus, the technological latency 
in application despite its development, in combination with the conventional legal 
framework has blindsided the needs of the common man. 

with the help of Information Technology as the most feasible option under the circum-
stances. It may be argued that digitalisation would solve the process from acceptance 
of a Deed of Gift to revocation of the property gifted by a parent to a child residing 
in overseas, which could further extend to serving of summons till the trial stage, to a 
defendant whose residing out of Sri Lanka.  However, this opens a new realm of legal 
concerns and an arena of Information/Digital Law to be developed.

 
20  Dona Podi-Nona 
21  Civil Procedure Code No 2 of 1889, as amended by Act No. 8 of 2017.

8
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Confusions may arise in this regard, considering the rigid principles of Roman Dutch 
Law applicable to Deed of Gifts. It is the duty of the practitioners and academics in 

of the legislature for its intervention It is time that the new changes needed are brought 
in with the advices and assistance from all facets/industries of the country with their 

In conclusion, it can be stated that everything needs to adapt to ever changing environ-
ments and suit the evolving demands of the society. Thus, the laws in relation to Deed 
of Gift are no exception to such a universal rule. If not, the laws as well as lawyers 
in this country may face the risk of extinction from the mother earth like dinosaurs, 
because they could not adapt to the changing environments and were too big, hence, 
vanished away.
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Electronic commerce can be regarded as an essential element of human life in the present day. 
The connection between electronic transactions and consumers as well as sellers tend to be quite 

-
gage in various transactions it should be noted that there is a clear possibility of consumers being 
subjected to various disadvantageous situations due to the involvement of fraud, lack of information 

-
anteeing protection for consumers under the current conditions and the archaic laws might not be 

rights, which includes Sri Lanka, but the extent to which Sri Lanka is capable of living up to the 
expectations tends to be questionable, especially compared to the legal developments in the United 
Kingdom. Hence, the research, utilizing the doctrinal approach of qualitative research method has 
attempted to evaluate the status of the Sri Lankan legal framework and its competency in uplifting 

-
dicate that the Sri Lankan legal system consists of a plethora of laws that can be interpreted and 
applied to matters pertaining to the breach of consumer rights in online transactions to a certain 
extent while suggesting the fact that the existing legal framework can attempt to adopt and advance 

transactions mainly in the viewpoint of a consumer through the inspirations of the umbrella of laws 
on consumer protection of the United Kingdom.

Key words –

“Instead of gutting consumer protection, we should be expanding it.” 
Hillary Clinton 2 

 
1 -

 

2
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-
3

businesses through electronic commerce is clear and extensive mainly due to the 
elimination of traditional limitations of trade by technology. Such advances contrib-
uted to making various products and services easily accessible for consumers in line 
with various changes in the business environment, both internal and external4

instance, the United Nations Conference on Trade and Development recently reported 

drastic improvements in online retail from 20.8% before to 25.9% in 2020 under the 
Covid-19 related restrictions.5 

-
bour has increased to a level where the states are widely interdependent on each other. 
Such tendency has contributed to complex business transactions taking place, includ-
ing the contracts entered into between consumers and traders. Anyhow, such com-
mercial activities have the capability to challenge the security of consumers, mainly 
by concerns relating to privacy, trust issues, payment protection, security, and fraud 
mainly when technology is used as the platform that facilitates contractual relations 
between consumers and traders. The probability in the occurrence of such incidents 
have developed reasonable and notable paradoxes against the conventional trust that 
can be presumed to exist in such transactions as pointed out in numerous researches.  

As far as electronic transactions are concerned, an electronic transaction consists of 
various stages such as the pre-purchasing stage, the purchasing stage and the post 
purchasing stage. It should be well noted that the stages involved in electronic transac-
tions can be perceived as avenues where consumer rights can be subjected to numer-
ous challenges.7 A consumer can be misled or exploited in either of such stages mainly 

-
ly agree on goods after a physical inspection as the sales are based on description. 
 
 
3 S Arawwawala, and K Gunawardana, ‘Challenges and Barriers of Implementing E-Commerce Technolo-

id=3139407> accessed 20 October 2020.
4  Sutatip Yuthayotin, Access to Justice in Transnational B2C E-Commerce
5 United Nations Con-
ference on Trade and Development -
lion-covid-19-boosts-online-sales> accessed 27 September 2021.
6  Jonathan Elms and July Tinson, ‘Consumer Vulnerability and the Transformative Potential of Internet Shop-

https://www.tandfonline.com/doi/abs/10
> accessed 23 September 2021.

7  Ruwanthika Ariyaratna, ‘Protection of Consumer Rights on The Internet: Prospects and Challenges for the  
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Additionally, the consumers may also further be exposed to more unique challenges 
inherent with online transactions such as violations in privacy which they might not 
experience in traditional contracts entered directly with the sellers. Anyhow, fueled by 

-
cant increase in electronic transactions can be noted which, as a result, opens a leeway 
for consumers, traders and manufacturers to engage in transactions which are diverse 
in nature. However, it should further be noted that the threats, as enumerated formerly, 
that are imposed on the consumers also yields for proper laws that can cater to the 
needs of the changing circumstances, to inject a sense of equality in the bargaining 
power of the consumers and sellers and to guarantee protection for consumers, even 
though it appears to be an arduous commitment.8 

with regard to online transactions a question therefore may rise in the mind of a rea-
sonable person as to the competency of traditional laws in uplifting such herculean 

on the capabilities of the existing legislative framework of Sri Lanka in protecting 
consumers in electronic transactions compared to the legal framework of the United 

protection.

In terms of consumer protection, it is fair to presume that Sri Lanka consists of an 
umbrella of protection for consumers which is applicable as a fusion of the Consumer 

-

legal instruments that are introduced for the purpose of addressing criminal behaviour 
in electronic transactions and the use of electronic devices. Prima facie, a hypothesis 
can be developed suggesting that Sri Lanka has a strong legal framework, supported 
by various statutory instruments aimed and addressing such issues multidimensional-
ly, that can guarantee consumer protection to a level satisfactory. However, it should 

 
8 -
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be evaluated as per whether the existing statutory instruments have the capability to 
address the challenges that are imposed on consumers in electronic transactions as the 
competency of the laws determines the capability of the legal framework in uplifting 

A contract is an agreement between two or more parties that the law will enforce.9 
The contractual freedom and certainty in legal principles are material factors that 
eliminate the distrust between contracting parties.10 In terms of online transactions, 
one of the positive aspects that can be noted in the perspective of Sri Lanka is the legal 
recognition of electronic signatures through Section 5 of the Electronic Transactions 

of electronic means to engage in trade or commerce. The idea behind validating elec-

Electronic Communications Act 2000 of UK.11 Signatures can be referred to as an im-
portant construct that adds authenticity and certainty as to the intentions of the parties 
who have entered into a certain arrangement, Hence, the recognition for electronic 
signatures can therefore be perceived as a factor that can further motivate transactions 
in the electronic environment and a clear positive light in the development of sophis-
ticated electronic transactions.

The importance of adopting a legal stance as such is that it can inject a sense of 
validity and acceptance to electronic contracts compared to the traditional mecha-
nisms of contracting. Hence, the consumer can be protected from the possible im-

-
stance, the concepts in traditional contract law such as invitation to treat may have 
to be shaped and applied to match the atmosphere created by electronic platforms in 
terms of various consumer involved transactions and thereby ensure legal certainty.  
 
 
9  Catherine Mitchell, ‘Contracts and Contract Law: Challenging the Distinction Between the ‘Real’ And ‘Paper’ 

10  Erin Ann O’Hara, ‘Choice of Law for Internet Transactions: The Uneasy Case for Online Consumer Protec-

11

or particular electronic data, and

question as to the authenticity of the communication or data or as to the integrity of the communication or data.  
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to online transactions.12 

invitation to treat under the Law of Contracts for electronic transactions. The Section 

addressed to a certain party or parties who can access such proposal through the use of 
electronic means as an invitation to treat unless otherwise the party making the com-
munication indicates his/her intention to be bound by it subsequently to acceptance.13 
The content of the Section further adopts the perspectives enshrined in the case Carlill 
v Carbolic Smoke Ball Company14 

the said precedent to online transactions.15

When the words of the aforementioned section are given its ordinary meaning in a 
legal perspective it appears that the law has attempted to specify what can amount 

certainty with regard to online transactions. As a result of such assurance and recog-
nition, it is quite fair to presume that the consumers and businesses will be able to 
reasonably expect recourse from the law of contracts without having to rely on com-
mon law where interpretations may change depending on the circumstances. Hence, 
it is fair to agree on the fact that the prevalent law in Sri Lanka has clearly made an 

changed recently, the preliminary attempt made by the local legislature in passing the 

electronic commerce.

consideration by a manufacturer or a trader. Under such interpretation, it appears quite 

 
12  K Kariyawasam, ‘The Growth and Development of E-Commerce: An Analysis of The Electronic Signature 

13
 “A proposal to conclude a contract made through one or more electronic communications which is not ad-

making the proposal to be bound in case of acceptance.”
14  [1892] EWCA Civ 1.
15  Carlill v Carbolic Smoke Ball Company [1892] EWCA Civ 1.
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be applicable for electronic transactions as well.  However, a question remains as 
per the extent to which the provisions of it can be applicable for consumers in online 

-

regard to digital content under Chapter 3.17 It should further be noted that Chapter 4 of 
the Consumer Rights Act also covers services. 

of goods can be applicable for goods that are subjected to transactions in an online 

internet, including digital content, has no protection through the Act. 

 
16
A ‘Consumer’ means any actual or potential user of any goods or services made available for a consideration 
by any trader or manufacture.
17  Section 5 of the Consumer Rights Act 2015 
1)A contract is a sales contract if under it—

(a)the trader transfers or agrees to transfer ownership of goods to the consumer, and
(b)the consumer pays or agrees to pay the price.
(2)A contract is a sales contract (whether or not it would be one under subsection (1)) if under the contract—
(a)goods are to be manufactured or produced and the trader agrees to supply them to the consumer,
(b)on being supplied, the goods will be owned by the consumer, and
(c)the consumer pays or agrees to pay the price.
(3)A sales contract may be conditional (see section 3(5)), but in this Part “conditional sales contract” means a 
sales contract under which—
(a)the price for the goods or part of it is payable by instalments, and

Section 33 of the Consumer Rights Act 2015
(1) This Chapter applies to a contract for a trader to supply digital content to a consumer, if it is supplied or to 
be supplied for a price paid by the consumer.
(2) This Chapter also applies to a contract for a trader to supply digital content to a consumer, if—
(a)it is supplied free with goods or services or other digital content for which the consumer pays a price, and
(b)it is not generally available to consumers unless they have paid a price for it or for goods or services or other 
digital content.
(3) The references in subsections (1) and (2) to the consumer paying a price include references to the consumer 
using, by way of payment, any facility for which money has been paid.
(4)A trader does not supply digital content to a consumer for the purposes of this Part merely because the trader 
supplies a service by which digital content reaches the consumer.
(5) The Secretary of State may by order provide for this Chapter to apply to other contracts for a trader to supply 

-
icant detriment caused to consumers under contracts of the kind to which the order relates.
(6) An order under subsection (5)—
(a) may, in particular, amend this Act;
(b) may contain transitional or transitory provision or savings.
(7) A contract to which this Chapter applies is referred to in this Part as a “contract to supply digital content”.
(8) This section, other than subsection (4), does not limit the application of section 46.
(9) The power to make an order under subsection (5) is exercisable by statutory instrument.
(10) No order may be made under subsection (5) unless a draft of the statutory instrument containing it has been 
laid before, and approved by a resolution of, each House of Parliament.
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It is quite feasible to argue and conclude that creative interpretation lies behind the 
success of a legal system to uplift the purposes for which a certain law has been in-

not been foreseen in a law that depicts the conditions of the society over a century 
ago, is quite questionable. Such position portrays a lacuna that can lead to negative 

remedies that can be provided in cases where consumer rights are violated in such 
regards other than the courts being compelled to use archaic laws that may not be 

-
lachand Milne, Rohm, and Bahl clearly indicates the importance of putting in place 
an explicit, clear and transparent privacy policy that has the capability to eliminate the 
fears of consumers. 18 The role of law in guaranteeing privacy for consumers is quite 

-
tween consumers and businesses and thereby reduce any room for abuse. Under such 

can assure privacy for online consumers, especially in an environment where there is 

information that is entrusted to a person for using services rendered by a computer 
19

a punishable crime. According to the blackletter law, as enshrined in Section 8, 
intercepting subscriber information and communications can be considered to fall 

 
18  Irene Pollach, ‘A Typology of Communicative Strategies in Online Privacy Policies: Ethics, Power and In-

19  Computer Crimes Act, No.24 Of 2007, s10; 
Any person who, being entrusted with information disclosure of which enables him to access any service pro-
vided by means information of a computer, discloses such information without any express enabling access to 

three hundred thousand rupees or to imprisonment of either description for a term not less than six months and 



information as well.20 However, Marsoof is of the opinion that the prevalent legal 

21 

Lanka can be against acts of spamming, web-bugs, and spyware that can possibly 
lead to the violation of consumer privacy.22 Anyhow, in the context of UK it should 
be noted that the Data Protection Act of 2018 has introduced a framework consisting 
of eight principles under which data should be used and handled. Section 2 of the Act 

(1) The GDPR, the applied GDPR and this Act protect individuals with regard to the 
processing of personal data, in particular by—

(a) requiring personal data to be processed lawfully and fairly, on the basis 

(b) conferring rights on the data subject to obtain information about the pro-
cessing of personal data and to require inaccurate personal data to be rec-

(c)
responsibility for monitoring and enforcing their provisions.

(2) When carrying out functions under the GDPR, the applied GDPR and this Act, the 
Commissioner must have regard to the importance of securing an appropriate level of 
protection for personal data, taking account of the interests of data subjects, control-
lers and others and matters of general public interest.

The data protection requirements restrain the act of retaining collected data for no lon-

and technical means. Such concrete requirements shed light on the degree of account-

 
20  Computer Crimes Act, No.24 Of 2007 ,55, 8,10.

 
 

thousand rupees or to imprisonment of either description for a term not less than six months and not exceeding 

21 Althaf Marsoof, ‘Privacy Related Computer Crimes; A Critical Review of The Computer Crimes Act of Sri 

22  Ibid.
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ability that is expected from users of data, which tends to be overlooked by Sri Lanka. 

such information is required is facilitated.23 

It should further be noted that the processing of data that is conducted for the purposes 

-
lines as per the manner in which data can be collected, stored and processed might 
inject the required degree of accountability and certainty to subsequently ensure that 
data can be collected and used in a controlled environment. Even though Sri Lanka 

information, including interception as discussed in the former parts of this discussion, 

Dispute resolution is one of the most important elements in terms of contractual 

the contractual obligations or to expose the aggrieved party to be entitled to various 
remedies for the losses incurred. Currently, there is an established trend of using 
alternate dispute resolution methods over the court mechanism by disputants for 
diverse reasons including convenience, autonomy, and privacy which in fact makes 
alternate dispute resolution methods much viable options for resolving disputes 
between consumers and businesses.24 In terms of dispute resolution, it should be noted 

and carrying out investigations for the purpose of consumer interests and competition 

transactions.

 
23 IT Governance https://www.

>accessed 30 September 2021
24 Law Times Journal -
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With reference to such aspects, the UK Alternative Dispute Resolution for Consumer 

as an important feature from which Sri Lanka can also be inspired from. As per the 
regulations, supported by the Alternative Dispute Resolution for Consumer Disputes 

-
pute resolution under Sections 17, 18, 19 and 19A for consumer disputes has been 
introduced.25 A notable aspect, among other things, is Section 18 which indicates the 
compliance related aspects on online dispute resolution which gives guidelines as per 

that are applicable to the dispute and unless otherwise the parties agree or if the proce-
dural rules require, the parties are not required to take part in the process physically.

well as cross-border disputes under Section 14A of the Act. Additionally, as per Sec-
tion 5 it is further stipulated that, a contract for services or goods entered into between 

-
ternational consumers as well. Such aspect can be regarded as a commendable feature 

-
ognition portrayed in the black letter law itself.

Rekaiti and Van den Bergh.27 -

This implies the fact that the consumer has the capability to cancel a contract that 

25 GOV.UK -
cations/alternative-dispute-resolution-for-consumers/alternative-dispute-resolution-for-consumers> accessed 20 
March 2021.
26 Legislation.
gov.uk
27
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has been entered into within 14 days depending on the nature of the contract, that is 
goods and services, without being subjected to a penalty.28 One aspect from which 

misrepresentation and fraud that can occur, especially in online contracts.29 

In terms of the traditional remedies for misrepresentation and fraud, even it can be 
argued that they are applicable for contracts that are entered through the internet, the 

will not be applicable for certain types of products such as perishable goods. Anyhow, 
when the position of Sri Lanka is considered, it can be detected that the exclusion of a 

terms of the transactions entered into by parties online.30

there exist between sellers and buyers in terms of information and awareness.31 It is a 
known fact that information asymmetry can cause imbalances and instability within 
any market structure.32 In online transactions, information asymmetry can exist by 
way of identities of sellers and buyers, quality and available quantities of the products, 
contractual obligations and price as well.33 

In response to such challenges, in terms of UK, Sections 8 to 18 under Chapter 1 of 
-

provided in various types of contracts including on premises contracts and distance 

information available to the consumer’ by stating that information is made available 
for a consumer when the consumer can be reasonably expected to be aware of how to 

28 Moneyfacts

29
30 -

31 -
metrica 1327.
32
21 Policy Sci. 281.
33
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access such information. If due consideration is provided to Schedule 2 of the Act, it 

24 other types of information should be duly conveyed to the customers in electronic 
contracts. However, when Sri Lanka is considered, it can be concluded that there is a 
notable lack of legal coverage in terms of such aspects, excluding the Consumer Af-
fairs Authority Act, that can bring about an imbalance in awareness or availability of 
information between traders and consumers, especially in electronic contracts.

The Sri Lankan law on consumer affairs cannot be referred to as an outdated law 
that is completely incompetent in addressing the changes in the current business 

consideration, important provisions that uplifts the interests of the consumers 

Section 15 of the Act, refusal to sell goods is identified as an offence, Section 30 
specifically indicates that a trader should not at any point engage in misleading 
and deceptive conduct, Section 31 prohibits and considers false representations 
as an offence and Section 35 expressly prohibits anti-competitive practices. 

Such identification of material issues supported that the consumer law in Sri 
Lanka is far from being labeled as incompetent to meet the current needs. 
However, with reference to the facts enumerated in the analysis it should be 
noted that Sri Lankan legal framework is not completely capable of  extending 
protection for consumers in the electronic environment. Hence, the legal system 
of Sri Lanka on consumer protection is in need for concrete and proper legal 
development on consumer protection towards electronic transactions. When the 
prevalent legal framework on consumer protection of Sri Lanka is compared 

optimum protection for consumers in electronic contracts firstly by specifying 
clear rules that should be followed by sellers and consumers in online transaction 
and thereby eradicate issues that stem from inequal bargaining power and 
information asymmetry. Secondly, by effectuating clear remedies to address 
breaches in law pertaining to consumer protection in electronic platforms, 
through incorporating privacy related protections to discourage unethical use 
of data/information by businesses, thirdly by incorporating a proper system of 
alternative dispute resolution to specifically address disputes arising from online 
consumer contracts, fourthly by identifying different range of products that 
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are subjected to transactions online along with different types of contracts to 
introduce specific laws that are well suited to such types of contracts and  finally 
through incorporating proper mechanisms such as cooling-off periods to give 
effect to sound accountability and protection for consumer in online consumer 
contracts.
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The principle of corporate limited liability was well established in the early 19th century in the 

impact on the legal landscape that helped the growth of large-scale enterprises around the world. 
It facilitated the achievement of modern commercial success for the corporate sector. However, in 
some cases, the impact of Solomon’s decision led to the abuse of the doctrine of ‘Limited liability” 
for fraudulent purposes.  In order to counter the misuse of the “Limited Liability doctrine’, several 
judicial decisions and statutory provisions were made from time to time. This is called the “doctrine 
of piercing the corporate veil” and the rationale of such initiation was based on the principle of 
“equity should not tolerate fraud.” The application of piercing the corporate veil is a remedy that 

-
ration. However, the application of this is subjected to judicial discretion and the application has 
been inconsistent, unpredictable and confusing. Lately, there have been changes to the Common 
law position that applies to the application of “piercing the corporate veil”. Examples include the 
decisions made in Adams v Cape PLC and Chandler v Cape PLC, where a new set of rules were 
laid down as to the ways a court can lift the corporate veil. In addition, the decision made in Prest v 
Petrodel brought new dimensions to the test that should be applied to “Piercing the Corporate veil.” 
This paper looks at some recently applied tests to pierce the corporate veil under Common law with 

when piercing the corporate veil. Finally, this paper intends to bring uniformity to various legal 
practices used under the common law to bring more consistency and predictability.

Keywords: Company Law, Separate Legal personality, Piercing the corporate veil, Common law 
approach, the new trends.

 

 
 

investments.  In addition to the statutes, the doctrine became very prominent after the 

 
1  Ph.D in Law - Brunel University London, LL.M in International Trade Law, University of Wales, Attor-
ney-at-Law, The Supreme Court of Sri Lanka. 
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decision made in the Solomon v Solomon2 case. The Solomon decision made a huge 
impact on the legal landscape that help the growth of large-scale enterprises around 
the world. The doctrine of the ‘corporate veil’ protects members and owners of a com-
pany from being held personally liable for the operations and debts of the business. 

Sometimes these corporate veils are misused, and, in some cases, these are used as 
shields to cover frauds, evasions of tax, corporate liabilities and social responsibili-
ties. It is apparent that, to prevent such types of unjust and fraudulent acts, the courts 
had to adapt ways that make individual members accountable. In addition to judicial 
pronouncements, some statutory provisions were made from time to time to counter 
the misuse of the ‘corporate veil’. Removing and/or lifting the corporate veil is called 
the “doctrine of Piercing the corporate veil” and this doctrine is based on the princi-
ple of ‘equity should not tolerate fraud’. The court has discretion when applying this 
doctrine. It is evident from the decided cases, the application of this doctrine has been 
inconsistent, unpredictable and confusing. However, it can be noticed that there have 
been changes to the Common law position that applies to the application of “piercing 
the corporate veil”. Mainly, the traditional approach was changed by the decision 
made in Adams v Cape Industries Plc3  and Chandler v Cape Plc,4 where a new set of 
rules were laid down as to the circumstances a court can lift the corporate veil. In ad-
dition, the decision made in Prest v Petrodel Resources Ltd5 brought new dimensions 
to the test that should be applied to “Piercing the Corporate veil.” This paper looks at 
some recently applied tests to pierce the corporate veil under the Common law with 

under the Common law to bring more consistency and predictability.

reviewing research and scholarly articles on the concept of lifting the corporate veil. The 

Human beings are generally treated as legal persons who are subject to the legal sys-

2
3  [1990] Ch 433.
4
5  [2013] UKSC 34, [2013] 2 AC 415.
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to rights. The concept of the legal person is not limited only to human beings. When 
registered, companies are also entitled to have legal personality status. This is also 
known as the ‘corporate veil’. 

Under the doctrine of corporate legal personality, a business is considered as separat-
ed from its owners and entitled to sue and be sued in its own name, hold property in 
its own name, and enter into contracts.

A company receives the ‘separate personality’ once it is incorporated at the Company 
registrar under the provisions of the Companies Act. Once incorporated, a company 
will become a limited liability entity where the shareholders of the company are not 
personally liable for the company’s liabilities. 

As mentioned, this ‘separate legal personality’ doctrine became very prominent after 
the decision made in the case of Solomon v Solomon  where it was stated that;

though it may be that after incorporation the business is precisely the same as it was 

the company is not in law the agent of the subscribers or trustee for them. Nor are the 
subscribers, as members liable, in any shape or form, except to the extent and in the 
manner provided by the Act’.7

The subsequent cases of Lee v Lee’s Air Farming Ltd8 and Macaura v Northern Assur-
ance Co Ltd9

decisions, the separateness of the corporate personality from its members became a 
10 However, it must be noted that 

the term ‘limited liability’ means that the shareholders’ liability would be limited to 
the unpaid amount of their shares.

The above Judicial pronouncements have helped the medium corporate sectors to 
bloom taking advantage of the fact that in law those corporations are separate legal 
entities, whose property and actions are in law not the property or actions of their 
incorporators or shareholders. However, limited liability acts merely as a default 
position, which can, and frequently is, ‘contracted around’ by creditors who have 

6
7  [1897] AC2 22, 51-54.
8
9  
10  Alan Dignam & John Lowry, Company Law th Edn, OUP 2012) 23.
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unless the company’s managing director provides a personal guarantee or provides 
11 Once incorporated, under this doctrine 

of ‘separate legal personality’ the courts, to a large degree, allow companies to operate 

It must be noted that, as mentioned above, the protective nature of the court which has 
been established by the decision made in the Solomon case has helped to stimulate 
the incentives of investments. If this protection was not available, the current rate of 
success would never have been achieved.12

Solomon’s and reassertion 
given by later cases became a cornerstone of company law. The authority of these 
cases is unshakeable; and yet, exceptionally in some instances the law is prepared to 

the ‘realities’ of the situation.13 This is done by ‘treating the rights or liabilities or ac-
tivities of a company as the rights or activities or liabilities of its shareholders’.14

  .stca etaroproc rof elbisnopser ynapmoc a fo sredloherahs lapicnirp gnitaert ,elpmaxe
This approach by the court is known as ‘lifting the corporate veil’ or ‘piercing the 
corporate veil’. This doctrine was clearly delineated by Lord Denning in the decision 
made in Littlewoods Mail Order Stores v IRC15

‘the doctrine laid down in Solomon’s case has to be watched very carefully. It has 
often been supposed to cast a veil over the personality of a limited company through 

the mask. They look to see what really lies behind. The legislature has shown the way 
with group accounts and the rest. And the courts should follow suit’.

There are many reasons where a court may be compelled to remove the veil. Mainly 
this is done to identify the human and commercial reality behind the corporate per-
sonality. The veil may be lifted by the judiciary or by statute.  However, the scope of 

 
11  Charles Wild & Stuart Weinstein, Smith and Keenan’s Company law th edn, Pearson 2016) 20.
12  Ibid 21.
13  L S Sealy, Cases and Materials in Company Law th Edn, Butterworths 2001) 56.
14  Ibid.
15
16  Some examples of statutory provisions; for tax purposes, for employees’ rights.
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ning through the decided cases indicating when the veil will be lifted. To Lift the veil, 
it may require dishonesty, unfair trading and negligence.17  Over this time various 

-
amples where the courts tend to lift the veil such as an agent of another, where there 
is fraud, or tax issues, or employment issues. It is important to note that, while it is 

examples of the courts upholding the separateness of companies.18 This is because, 
there has been a school of thought that believes Solomon’s principles should never be 
undermined. 

In the decision made in Daimler Co Ltd v Continental Tyre and Rubber Co Great 
Britain  Ltd,19 the veil was lifted to determine whether the company was an ‘enemy’ 

-
man, the enemy nationality of the United Kingdom.  Thus, the court determined that 
the company was indeed an ‘enemy’.

In Gilford Motor Co Ltd v Horne,20 Mr. E B Horne was a former employee of Gilford 
Motors and had a restraint clause in the employment covenanting him from soliciting 
customers from his former employers. However, Mr. Horne set up a company and 
solicited Gilford customers. The court found that, Mr. Horne has breached the contract 
and it was stated that the corporate structure could not be used to evade legitimate and 
legal contractual restraints.  Accordingly, the Court of Appeal allowed the enforce-
ment of the clause in the contract against the company. According to the decision Mr. 
Horne had used the company as a “mere cloak or sham” that led the court to lift the 
corporate veil and allow liability to be imposed on the reasons of fraud. It was appar-
ent that, Mr. Horne had used the separate legal personality to carry out an action that 
was legally prohibited for him to do.

As per the above decision, the court has taken the view that the corporate veil can be 
disregarded if the company has been used as a sham or façade to avoid personal con-
tractual obligations. However, to establish façade and sham, the fraud must be clear. 

 
17  Re Patrick and Lyon Ltd 
18
19
20  [1933] Ch 935.

10
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,21 Paterson J held that 
it is appropriate to pierce the corporate veil in special circumstances that indicated 
it was a façade concealing the true facts. Additionally, the company formed had not 
been genuinely and honestly used. 

A similar type of decision was made in Jones v Lipman,22 where the defendant had 

he pulled out from the contract and later tried to escape from contractual liabilities 
by creating a company to which the said land was transferred. Lipman had formed 
this company purely for the purpose of evading the . The court 

This mere façade exception was also adapted in Re Bugle Press,23  where the ma-
jority shareholders in a company set up a second company to purchase a minority 
shareholder’s shares. When the second company attempted to purchase shares, the 
minority shareholder objected to that by instituting an action. The court prevented the 
transaction against the second company on the grounds that the second company was 
a mere façade.

On perusal of decided cases, it is evident that the courts have adopted various ap-
DHN Food Dis-

tributors Ltd v Tower Hamlets,24 Lord Denning was of the view that a group of com-
panies was in reality a single economic entity and should be treated as one.  However, 

Woolfson v Strathclyde Re-
gional Council25 by stating that, the veil of incorporation would be upheld unless there 
was a façade. However, despite this decision, the view of Lord Denning on the lifting 

 The decision made in Wallersteiner 
v Moir,27 proves that the veil will be lifted to determine the true relationship between 
the controlling shareholder and companies when there is a claim of agency relation-
ship. This made the controlling shareholder responsible for the acts of the company. 
In the case of Re a Company28 Wallersteiner

21  [2001] NZLR 492.
22
23
24
25  [1978] UKHL 5.
26
27  [1975] QB 373.
28  [1985] BCLC 333.

10
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 by stating that the court will use its power to pierce the corporate veil if it is necessary 

consideration. According to Alan Dignam, this represented probably the high point of 
the interventionist period where the courts seemed to treat the separate personality of 
the company as an initial negotiating position that could be overturned in the interests 
of justice.29 In light of this, it is clear that the veil would not be lifted unless it was 

there is no concealment of true facts, the “façade” approach was not adequate. 

The validity of Lord Denning’s decision made in D H N Food was questioned in Ad-
ams v Cape Industries Plc.30 

mining asbestos in South Africa. Cape-owned subsidiary NAAC was their marketing 
-

did not take part in the lawsuit in the US and default judgments were entered against 
Cape. When the matter came to the UK for enforcement, the court refused to lift the 
veil for the reason of, inter alia
or façade. The Court laid down the test that they applied not to lift the veil as follows; 

: Save in cases which turn on the wording of particular statutes or 
contracts, the court is not free to disregard the principle of Solomon v Solomon merely 
because it considers that justice so requires.  Our law for better or worse, recognises 
the creation of subsidiary companies, which though in one sense the creatures of the 
parent companies, will nevertheless under the general law fall to be treated as sep-
arate legal entities with all the rights and liabilities which would normally attach to 
separate legal entities.”31

The motives of those behind the alleged façade could be very 

in the USA for tax and other liabilities there was nothing wrong with this. The court 
concluded “whether or not such a course deserves moral approval, there is nothing 

otherwise) so as to attract the minimum publicity to its involvement in the sale of Cape 
asbestos in the US….we do not accept as a matter of law that the court is entitled to 

29
30  Adams 
31  Beckett v Investment Group Ltd

10

10
3
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lift the corporate veil as against a defendant company which is the member of corpo-
rate group merely because the corporate structure has been used so as to ensure that 
the legal liability (if any) in respect of particular future activities of the group (and 
correspondingly the risk of enforcement of that liability) will fall on another member 
of the group rather than the defendant company.  Whether or not this is desirable, the 
right to use a corporate structure in this manner is inherent in our corporate law.”32

that the subsidiary was Cape’s agent and acting within its actual or apparent authority.

Based on the above, it is highly unlikely that a request for the veil to be lifted in a 
group context will be successful. There should be more interest beyond the group con-
text to the holding company to make them liable for the debt of an insolvent subsidi-
ary, or the enterprise as a whole for the obligation of one of its members.33 It is salient 
to mention that the sentiments made by Lord Denning in D H N Food are still very 
valid even today, despite the dicta in the Court of Appeal decision made in Adams v 
Cape Industries plc.34

However, 2 years later, in Creasey v Breachwood Motors Ltd,35 the court inclined 
to treat the two companies as the same. In this case, the companies of Breachwood 

directors and shareholders in common. Mr. Creasy was an employee of Welwyn and 
he was dismissed from the employment. Creasy sued Welwyn for unfair dismissal 
and a writ was entered against Welwyn. In order to avoid liabilities, immediately 
after the writ, Welwyn ceased trading and transferred assets to Breachwood Motors. 
The wrongful dismissal action was not defended by Breachwood Welwyn Ltd and 
judgment was entered in default in favour of Mr. Creasy and an order for £53,835 
made against Breachwood Welwyn Ltd. The Appeal Court was declined to apply 
the restrictive approach taken in Adams v Cape , and decided that Breachwood 
Motors Ltd was Iiable for Welwyn’s debt. The Court, in addition to looking for the 

defendant has breached their duties as directors. It is very clear, according to this 
judgment, that the motives of the directors were irrelevant and that just the fact of a 

32  
33
34  Nicholas Bourne, ‘Bourne on Company Law’ th Edn, Routledge 2013) 28.
35  [1993] BCLC 480.
36  Adam
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3

3
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37 

However, In Ord v Belhaven Pubs Ltd,38

when determining the motive and façade issues by overruling the principles adapted 
in Creasey v Breachwood Motors Ltd. In this case, there was a dispute between Ord 
and Belhaven Pubs Limited over a rental payment. While pending the court case, the 

with no assets to pay any judgment against it. Consequently, Ord made a request to 
the Court to have the parent company of Belhaven Pubs Ltd substituted. In the High 
Court the substitution was successful and however, in the appeal, the court found the 

These two cases of Creasey and Ord cases are classic examples of veil-liftings, which 

According to these decisions, the façade exemption applies only in a circumstance where 
the motive was to avoid liability. In contrast to the restrictive approach taken in Adams 
v Cape decision, if the motive was to avoid liability, the parent company should be held 

Kensington International Ltd 
v Congo,39 it was held that, an inter-companies’ transaction, which was corrupt, had been 
created to avoid existing liabilities and a sham. As a result, the court lifted the veil. 

In the year of 2013, the Supreme Court made a very important decision that could 
change the landscape of the law related to piercing the corporate law. According to 
this decision40, the instance in which the veil can be lifted is where,

a) a person is under an existing legal obligation or liability or subject to an 
existing legal restriction which he deliberately evades or whose enforcement 
he deliberately frustrates by interposing a company under his control.

b) the veil can be pierced if all other conventional remedies cannot be used.

37
38   [1998] 2 BCLC 447.
39  [2007] EWCA Civ 1128.
40  Prest v Petrodel Resources Limited and Others [2013] UKSC 34.
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There was a battle, through the English High Court, Court of Appeal, and Supreme 
Court, between a husband and a wife over the divorce that involved the principles of 
corporate integrity. This case is of key interest as it was a legal cross-over between 
family law and company law. According to legal scholars, this decision has a major 

and it is the most important review since Victorian times on the law regarding piercing 
the corporate veil’.41

There was an ancillary relief claim following a divorce. The wife instituted the action 
for the transfer of ownership of eight residential properties. However, the legal title 
of two properties was vested in two companies registered in the Isle of Man. The hus-

the hearing it transpired that,

a) The ownership of the properties was settled well prior to the dis-
pute between the husband and the wife and instituting the legal action. 
 
b) There was no evidence that the husband’s actions in settling ownership of 
properties were intended to evade the obligation to his wife connected with 
the divorce proceedings.

The Supreme Court held that, the lifting of the corporate veil will be considered only 
in very limited circumstances. Lord Sumption stated,

‘There is a limited principle of English law which applies when a person is under an 
existing legal obligation or liability or subject to an existing legal restriction which 
he deliberately evades or whose enforcement he deliberately frustrates by interposing 
a company under his control. The court may then pierce the corporate veil for the 
purpose, and only for the purpose, of depriving the company or its controller of the 
advantage that they would otherwise have obtained by the company’s separate legal 
personality.’42

As mentioned, the piercing will trigger only in the circumstances where the defendant 
has tried deliberately to evade his legal obligations or liabilities. It is important to 

 
41  Spear’s, ‘Expert analysis of the Prest http:///www.spearswms.com/
expert-analysis-of-the-Prest-judgment/> accessed 7th September 2021.
42  Prest v Petrodel Resources Ltd
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related to the principle of lifting the corporate veil or whether it has set aside the 
whole doctrine which has been controversial.  Regardless of the status of the decision, 

doctrine should be set aside allowing Solomon’s principles to remain intact. It can be 
argued that the Supreme Court has got closer to an answer. 

After this decision, it is now well established that, the corporate veil could only be 
pierced in very rare cases.43 Therefore, it is clear that the doctrine will be used only 
in the circumstances which Lord Sumption laid down. Earlier, the ways that the veil 
can be lifted were when the company was a sham or mere façade. It was mentioned 

façade. In Trustor AB v Smallbone,44 the court stated that, it was uncertain whether a 

According to Lord Sumption in Prest, ‘references to a façade or sham beg too many 
questions to provide a satisfactory answer’.45 He eventually attempted to introduce two 
tests namely, the concealment principle and the evasion principle.  The concealment 
test is “the interposition of a company or perhaps several companies so as to conceal 
the real actors” and he mentioned that this does not necessarily warrant piercing the 

the other hand, the evasion test is applicable when a person is under an existing legal 
obligation that he deliberately evades by interposing a company under his control.47 
It must be noted that non-of the remaining six judges agreed with Lord Sumption on 

case that unequivocally underpinned a power to lift the veil; however, recognition is 
given to a limited power as a valuable judicial tool to undo wrongdoing in cases where 
no other solution exist.48 Lord Neuberger further stated that, 

‘in these circumstances, I was initially strongly attracted by the argument that we 
should decide that a supposed doctrine, which is controversial and uncertain, and 
which, on analysis, appears never to have been invoked successfully and appropriately 
 

43  
44  [2001] EWHC 703.
45  Prest
46  Ibid.
47  Ibid [35].
48  Prest 
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in its 80 years of supposed existence, should be given its quietus. Such a decision 
would render the law much clearer than it is now, and in a number of cases it would 
reduce complications and costs: whenever the doctrine is really needed, it never 
seems to apply.49

Additionally, Lord Mance was cautious when applying Lord Sumption’s tests. He 
stated “It is dangerous to seek to foreclose all possible future situations which may 
arise and I would not wish to do so” as the circumstances of the case deal with one 

50 This statement 
proves that although the decision made in Prest provides new a set of guidelines, the 
application of the same is available only in limited circumstances.

However, despite the minor disagreements, their lordships have agreed on the fact that 
the piercing is available only in limited circumstances. It is also important to note that, 
in Pennyfeathers limited v Pennyfeathers property company limited51 it was stated 
that, in order to apply the piercing, it must be proved that the ‘the company was used 

52 This decision 
seems to be an approval of the Prest decision which has a more restrictive approach.

It is apparent that, in Prest, there has been some attempt to identify the principle re-
lated to the jurisdiction and to clarify the circumstances in which it will be possible 
to pierce the corporate veil and to limit its application to those situations in which it 

the corporate veil doctrine. It is important to mention that the principles adopted in 
Prest, 

In the case of Tate Access Floors Inc v Boswell53, Browne-Wilkinson VC stated that; 

taking advantage of the fact that in law those corporations are separate legal entities, 
whose property and actions are in law, not the property or actions of their incorpora-
tors or controlling shareholders. 

The traditional approach on piercing the corporate veil was that; the doctrine to be 

49  Prest
50  Ibid [100] Lord Mance.
51
52  Ibid.
53  [1991] Ch 512.
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used to remove the shield of incorporation to hold a party liable where no legal lia-
bility existed, and the company has been used to escape from liabilities. The Prest 
decision can prevent the doctrine of the piercing corporate veil from being invoked 
to achieve the above-mentioned traditional approach. It is clear now that this doctrine 
can only be invoked in the circumstances of a person is under an existing legal obliga-
tion or liability or subject to an existing legal restriction which he deliberately evades 
or whose enforcement he deliberately frustrates by interposing a company under his 
control.

It is important to note that, according to Prest, concepts such as ‘fairness’ and ‘justice’ 
do not play a vital role in the court’s consideration of whether or not the corporate 
veil should be lifted.54

circumstances where the corporate veil can be lifted, but this will also be very limited 
in view of the judgment made in Prest.

In the light of that, if the Prest principles were applied to reported cases where the 
veil was lifted previously, it seems less likely that the doctrine will be successfully 
invoked now, other than in the clearest of cases.

 
54
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The need for Alternative Dispute Resolution (ADR) mechanisms in Sri Lanka and the world over 
sprang from a deep-seated dissatisfaction with adversarial systems that proved to be riddled with 
the evils of delay and expense. While Sri Lanka did have less formal dispute resolution methods in 
the very early ages, these were for the most part, superseded by formal adversarial processes that 
were dispensed through courts of law. Arbitration which was recognized from the very early times 

the features that made adversarial processes so unacceptable. In later years, as the ADR regime 
around the world grew in sophistication and popularity, many alternatives proved to be more mean-

community level disputes by mediation. While Government established and managed the community 

a Centre for Commercial Mediation despite legislation being enacted for that purpose in 2000. 
Mediation Boards were also established by Government to resolve special categories of disputes 
such as those which arose after the tsunami and land disputes in the North and East. A Government 
initiative in 2016 to establish an International Arbitration Center did not materialize. In 2018, in 
response to the ever-increasing need for better dispute resolution for Business, the Ceylon Chamber 
of Commerce (CCC) and the Institute for the Advancement of Commercial Law and Practice (ICLP) 

dispute resolution. It’s expected that this initiative will improve contract enforcement and thereby Sri 
Lanka’s Ease of Doing Business ranking. Signaling the increased acceptance of Mediation globally, 

agreements in relation to commercial disputes, the United Nations adopted the Singapore Conven-
tion on Mediation, in December, 2018. Sri Lanka is a Party to the Convention.  Domestic legislation 
in this regard as well as with regard to certain aspects of Mediation, is needed and is awaited. 

Key words: Alternative Dispute Resolution, Mediation, Mediation legislation, Commercial dispute 
resolution, International settlement agreements.

 
1



The question as to why we seek alternatives to litigation is no longer a part of the 
discourse on dispute resolution. Given the widespread level of dissatisfaction with 
litigation which is riddled with the evils of delay and expense and an outcome which 
most often leaves the parties with a ruined relationship because of the adversarial na-

is a dire need.  

system which ensured that, over time, litigation became the only mechanism that dis-
putants had recourse to, with few exceptions. 

arbitration. In June 1958, the United Nations adopted the Convention on the Recog-
2

importance of arbitration as a means of settling international commercial disputes and 
provided for a common legal standard for the recognition and enforcement of for-
eign arbitration awards. The Arbitration Act No. 11 of 1995 was enacted citing in its 
preamble that it is necessary to make comprehensive legal provision for the conduct 
of arbitration proceedings and for the enforcement of awards, and to also make legal 

3

With the introduction of the Conciliation Boards Act, No. 10 of 1958 an informal 
method was sought to be introduced for the settlement of minor disputes. This Act 
provided for an out of court settlement process but was not totally devoid of adversar-

settle the dispute. Conciliation Boards proved to be unsuccessful for a variety of rea-
sons including due to a lack of appreciation for the envisaged “settlement” approach. 
The Conciliation Boards Act was repealed in 1977 and informal dispute resolution 

4

 
2  The Convention entered into force on June 7, 1959.
3
4  The Author was part of the team that drafted the Mediation Boards Act of 1988.
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The 1988 Act embodied some of the most salient features of mediation and sought 
to provide for a non-adversarial settlement procedure in respect of minor disputes. 
The duty of a Mediation Board was stated to be to use all lawful means to endeavor 
to bring the disputants to an amicable settlement and to remove with their consent 
and wherever practicable the real cause of grievance between them so as to prevent 

5 The duty was so articulated giving recogni-
tion to the ultimate objective of mediation which is to arrive at a mutually acceptable 

The Act provided for mandatory and voluntary references to Mediation. Certain cat-

Matrimonial disputes, Partition, Testamentary and Admiralty,7 were excluded from the 
requirement of mandatory reference to mediation on the basis that settlement by mu-
tual agreement of the parties was not necessarily always appropriate for the resolution 
of such disputes due to the complexity of the legal issues that determined these kinds 
of disputes. Reference to mediation voluntarily, is possible. Mediations conducted in 
terms of this Act came to be known as the “community mediations” because of the 
focus on minor disputes. The training given to the Mediators focused on providing in-

of the Mediator who did not exercise any power to dictate a solution to the disputants 
or to direct them in any way but used techniques and skills to empower the disputants 
to better understand the core issues and arrive at their own solutions. 

The Commercial Mediation Center of Sri Lanka Act No. 44 of 2000 was enacted to 
provide for the establishment of a Center for the settlement of commercial disputes.  
This was a response to a need expressed by the private sector for better dispute reso-
lution mechanisms for business. The delay and expense associated with litigation had 
a serious impact on business. 

 
5   Mediation Boards Act, No. 72 of 1988, s 10. 
6  In the 1988 Act this sum was Rs. 25,000/- and by the amending Act No. 4 of 2011 the sum was increased to Rs. 

7
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The Board of Management of the Center at the outset included four nom-
inees of Chambers of Commerce8 and  a nominee of the Minister. 

The reasons for failure have not been documented.

The intention was to provide for mediation to be used to resolve disputes in respect 
of which a non-adversarial approach managed by a Mediator with appropriate qual-

established to settle tsunami related disputes9 and subsequently in 2015,10 201811  and 
202112 -
erence of land disputes, to these Boards was required where the value of the dispute 
was less than Rs. 2 Million.13 All of these Orders have been revoked by a new Order 
made in January 202214 which provides for the establishment of SMBs in every Ad-
ministrative District in the country, to resolve disputes, relating to State lands and 
private lands except three categories of private land disputes.15 The mandatory limit 
has been reduced to Rs. 1 Million. There is no bar to the voluntary submission of land 
disputes above this value, to SMBs. 

Another Order made in December 2021  provides for the establishment of SMBs in 

to these Boards is required where the value of the dispute is below Rs. 500,000/= .  

In 2012, the Government approved a proposal to establish a Center to provide a venue 
The Sri Lanka International 

Arbitration Center (Guarantee Ltd.

 
8
Chambers of Commerce and Industry of Sri Lanka and the Ceylon National Chamber of Industries. 
9
10 -
hci, Trincomalee, Batticaloa and Anuradhapura.
11
Amparai.
12
Hambantota, Kurunegala and Polonnaruwa.
13
14
15

rights of co-owners or third parties who were not parties to mediation in co ownership disputes.
16 -
tricts of Colombo, Gampaha, Kandy, Moneragala, Polonnaruwa and Anuradhapura.
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The environment that prevailed at the time pointed to a greater need to focus on mean-
ingful ADR mechanisms. Sri Lanka desired to attract foreign direct investment and 
needed to improve its “doing business” environment. The Ease of Doing Business 
report of the World Bank17 18 The 
worst performance was in respect of Enforcing contracts which ranked Sri Lanka at 

. 

lacked autonomy and had to function within a strict government regulatory regime 

two years the Ministry failed to make any appointments of their own either. Disillu-
sioned, the private sector nominees withdrew, and the Center ceased to function.19 The 

was evidence that these kinds of progressive interventions must be led with an appre-
ciation of the vision and a commitment to the ultimate objective. As at today, the Act 
remains on the statute books, but the Center is not functioning.

The failure to sustain the CMCSL as well as the SLIAC were clearly due to a faulty 
model that expected private sector leadership within the strict Government regulatory 

At this juncture, the ADR scene for commercial dispute resolution in Sri Lanka saw 

Sri Lanka National Arbitration Centre20 and the Arbitration Center of the Institute 
21 provided Arbitration  

services. 

17  The World Banks Report evaluates the regulations of 190 economies that govern several dimensions of the 
life cycle of a business.
18 World Bank Group Open Knowledge Repository
<Ehttps://openknowledge.worldbank.org> accessed 12 September 2021. 
19
at this time.
20  The SLNAC was incorporated in 1985 & their website is https://www.slnarbcentre.com.
21 https://
www.iclp.lk.
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22 provided for resolution of 
disputes related to commodity auctions, but negligible use was being made of its Ar-
bitration Rules for other commercial dispute resolution. Other countries in the region 
however were demonstrating huge successes with ADR mechanisms and were at-

Governments and had management autonomy. 

-
tion since the culture that had grown around the conduct of Arbitrations contributed to 
serious delays and expense. The level of user dissatisfaction was growing. Although 

-
cedure which required court intervention and the ensuing delays obscured the value 
of an Arbitral Award. 

In essence, while disruptive ideas and technologies were making phenomenal changes 
to the business landscape in a positive way, the dispute resolution regime available 

need for improvement.

 

It was in this environment that the CCC and the ICLP decided on a new private sector 
-

-
tration, Mediation, Negotiation and other ADR mechanisms that are relevant for the 
resolution of commercial disputes. The Center is now renamed as the CCC-ICLP 
International ADR Center.

Since its establishment, the IADRC has focused on measures needed to provide a 
quality service. Several training programmes were conducted for Arbitrators and Me-

Resource Persons from overseas were made available through the Commercial Law 

 
22  The Ceylon Chamber of Commerce- established in 1837 and renowned as the premier business Chamber in 
the country. 
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On April 22nd, 2021 the ADRC launched its Arbitration Rules and Mediation Rules. 

Arbitration as well as Mediation services. 

The need to ensure speedy disposal and avoid unnecessary delay has been considered 
to be vital. It is the desire of the Center to enforce these Rules with a view to elimi-

Since Mediation is a somewhat lesser-known mechanism in the realm of commercial 
dispute resolution, this article seeks to provide some details of its key features and to 

-

uses special skills and techniques to facilitate the process in a non-coercive manner 
without imposing decisions. The Mediator does not form judgments on any aspect but 
assists the parties to understand the core issues in the dispute and through that new 
understanding, to arrive at mutually acceptable solutions. 

-
dentiality of the information shared during the Mediation.

 The process commences when a disputant makes an application to the Center to me-
diate in a dispute. The mediation commences only if all the parties agree to submit to 
mediation. A party is free to terminate a mediation at any point in time if it is of the 
view that continuing the process is futile and will not yield an acceptable outcome. 

The impartiality of the Mediator throughout the process is vital. The Rules provide 
for the appointment of one or more Mediators selected with the involvement of par-

respect of the disputants as an impartial intervenient throughout the process. 

-

from any source whatsoever and shall not divulge such information to any authority 
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nor give testimony in a court of law or tribunal, unless required to do so by law or 
disclosure is necessary to enforce a Mediation Agreement. The rule regarding con-

and generate options and discuss proposals for settlement which are not necessarily 
based on legal rights, without prejudice and without a fear that these could be taken as 
admissions of fact to be used in other proceedings outside the Mediation process. The 

23 which 
provide that no statement made by any person before a Board shall be admissible in 
civil or criminal proceedings. 

The Mediation process itself is simple but disciplined. It takes the parties through 
a structured process that provides the space to unpack their story, listen to the other 
party, share information honestly, dispel incorrect perceptions and misunderstandings, 

-
ally. Many Centers in the South Asian region have achieved tremendous success and 
this has contributed to the increasing popularity of Mediation for commercial dis-
putes.24 

of Settlement Agreements resulting from Mediation entered into by parties that are 
engaged in business across borders,25 that inspired the United Nations to adopt the 
Convention on International Settlement Agreements Resulting from Mediation, on 
December 20, 2018 . Popularly known as the Singapore Convention on Mediation 

-
ments resulting from the mediation of commercial disputes. The Convention literature 
cites that the primary goals of the Convention are, to facilitate international trade and 
to promote the use of Mediation for the resolution of cross border commercial dis-
putes. Sri Lanka became a signatory to the Convention on August 7, 2019 and is now 
obligated to enact domestic legislation and proceed to ratify the Convention. 

23

24  The Singapore International Arbitration Center, the Hong Kong International Arbitration Center, the Asian 
International Arbitration Center of Malaysia.
25  Referred to as International Settlement Agreements. 
26  The Singapore Convention came into force on 12 September 2020.
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-
-

ment of mediated agreements, is a need. The Arbitration Act of 1995 provides statu-
tory recognition to Arbitration. A similar statute that accords recognition to Mediation 
is required. The key features that would need to be addressed in such a statute would 
be the following -

Ouster of court jurisdiction where parties have agreed in writing to refer 
disputes to Mediation. Similar provision is provided in the Arbitration Act 
and Sri Lanka’s Mediation statutes.27  

Sri Lanka’s Mediation statutes. 28 
Exclusion of the period taken for the mediation process, in computing the 

prescriptive period. This principle is recognized in Sri Lanka’s Mediation 
statutes.29  

The enforcement of the settlement agreement as a decree of court.30

 

The challenge to improve the dispute resolution regime is serious. Over the years, 
attempts to introduce reform measures have not yielded meaningful results because, 
among other reasons, the fundamental issue of an uninspiring legal culture remains. 
Interventions such as ADR mechanisms and the commitment to ensure that these do 

-
-

tion and the challenge to sustain its core principles. 

27

28
29

30
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The Cases of Sarla Mudgal, Shah Bano Begum and  
Shayara Bano

The idea of secularism through a Uniform Civil Code was very much a post-independence ideol-

concepts. Reform, demanded the aspiration of a Uniform Civil Code, enshrined in Article 44 of 
the Constitution, to be met. On the other hand, sceptics alluded to the fact that uniformity does not 

of laws arising from litigation relating to marriage, divorce, maintenance, adoption, guardianship, 
succession and inheritance to replace a piece-meal approach to justice. The article attempts to 
critically analyze the consequences of the judicial construction of the Muslim personal law and the 

reference to selected cases of Sarla Mudgal, Shah Bano Begum and Shayara Bano.

Key words:
Gender Equality

 

It did not take too long for independent India to become involved in a debate on the place 
and shape of personal laws in the future of the country’s legal order. One of the major 

ethnic communities, such as marriage, divorce, maintenance, adoption, guardianship, 
succession and inheritance. The idea of secularism2 through a UCC was very much a 

1

2
Law Review 30. 
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post-independence ideology.3 -
es to the personal laws, they did however, repeal laws or aspects of it that were adverse 

-
pretation.4 Scholars have convincingly argued that the “colonial jurisprudence led to a 
‘Brahmanization’ of Hindu personal law and an ‘Islamization’ of Muslim personal law 

”, leaving an odd mixture of “re-
ligious rules and English legal concepts”.5 Thus the idea of secularism through a UCC 
for the Indian State became a predominant and pressing challenge in the campaign to  
“construct an Indian national identity, over and against the separate identities of 
caste, religion and ethnicity”.

The goal to enact a UCC is enshrined in Article 44 of the Indian Constitution. It 
declares that ‘the state shall endeavor to secure for the citizens a uniform civil code 
throughout the territory of India’.7 This provision is cautiously worded and calls upon 
the state to endeavor to secure such a code. It is neither time-bound nor carries a com-
pulsive urgency; almost as if the code was never meant to be more than inspiration-
al. Hindu fundamentalists have made strong demands from the government virtually 
suggesting that Hindu law should be made the national family law8 in juxtaposition 
to minority Muslims’ claims of the danger in compromising the personal law through 

displeasure at the delay in framing a UCC, which they regarded as a secular impera-
tive.9

The newly independent government of India circumvented the issue by introducing 
a uniform code for all Hindus
divorce, custody, adoption, maintenance, guardianship and succession. Successive  
 

3
Religion 

and Law in Independent India
4

5  Ibid. 
6
7  Article 44 of the Indian Constitution appears in the Directive Principles of State Policy and is not enforceable 
in any court of law. However, Article 37 states that these principles are fundamental in the governance of the 
country and that the state must apply these principles in making laws. The Directive Principles of State Policy 
has been pro-actively interpreted by the Indian Supreme Court. 
8  V R Krishna Iyer, ‘Unifying Personal Laws’ The Hindu  August 2003). 
9  Mohamed Ahmed Khan v Shah Bano Begum

3



governments continued to delay the unequivocal promise of Article 44, under the 

Although arguments for the government’s lack of commitment or disinclination to 
‘breathe life’ into the directive principle are beyond the purview of this article,10 it is 
evident from the following discourse, where the executive and legislature failed, the 
Supreme Court had not shied away.

The article attempts to critically examine the swing in judicial perspectives and activ-
-

laws. To avoid the abstract nature of the discourse, the article explores these themes in 
the context of marriage and inter-related issues of unlawful and unethical conversions, 
maintenance and divorce as propounded in the cases of Sarla Mudgal,11 Shah Bano 
Begum12 and Shayara Bano.13

The case arose from enjoining several writ petitions that begged the questions; “wheth-
er a Hindu husband, married under Hindu law, by embracing Islam can solemnize a 

the Indian Penal Code”.14 In the absence of a UCC, the courts took a circuitous route 
by examining a plethora of past precedent to arrive at the simple conclusion that “a 
marriage celebrated under a particular personal law cannot be dissolved by the ap-
plication of another personal law to which one of the spouses converts and the other 
refuses to do so”.15 The courts relied on principles of justice and right, equity and 
good conscience and natural justice to breathe coherence and logic into their decision. 
“The doctrine of indissolubility of marriage, under the traditional Hindu law, did not 

 
except according to the Act”.  Similarly, the second marriage contracted under Islam 

10
11  Sarla Mudgal v Union of India
12  Mohamed Ahmed Khan v Shah Bano Begum
13  Shayara Bano v Union of India
14  Virendra Kumar, ‘Towards a Uniform Civil Code: Judicial Vicissitudes [from Sarla Mudgal Lily Thomas 

15  Sayeda Khatoon v M. Obadiah Robasa Khanum v Khodadad Bomanji Irani 

16  The Act in reference is the Hindu Marriage Act No. 25 of 1955; Sarla Mudgal v Union of India
SC 1531.   



47

could not be held void, as the Act detached any liability the moment a person ceased 
to be a Hindu. The courts circumvented this dilemma by resorting to an argument they 
believed advanced the interests of justice and maintained harmony between the two 
systems and two communities. 

for 
[the] protection of the oppressed and promotion of national unity and solidarity

44 and the guarantees to all persons - not only to freedom of conscience but the free-
dom to profess, practice and propagate religion through Articles 25 to 28 - which may 
be said to comprise the grain of secularism that it aspires to entrench. The decision of 
the court neither imposed a bar on conversion nor suspended one’s obligations under 
the previous personal law. Does the judgement then violate the fundamental right to 

The courts were vehement in their argument that marriage, divorce and conversion 
are as much ‘religious in nature and content as any other belief or faith’ and there-
fore should have no role in logic and reason. The judges were reluctant to hold that 
conversion alone would result in the dissolution of marriage, given that ‘the bond that 
keeps a man and woman happy in marriage is not exclusively the bond of religion’.17 

The decision endorsed the monogamous nature of Hindu marriage. The crux of the 
problem was that Hindu husbands were feigning conversions to circumvent rigid Hin-
du laws on divorce or were avoiding situations where their wives refused to grant 
a divorce. Although the Act attempts to clear any ambiguity by suggesting that the 
‘innocent spouse’ may obtain a divorce,18

of laws which is the manipulation of the law by Hindu husbands to circumvent rigid 
not 

void’ as the party has ceased to be a Hindu under the Act, but amounts to a violation 
of the spirit of the law which endorses monogamy,19 consequently is a nullity not as a 
result of conversion to another religion but as a result of the nature of the marriage.20  

17  Sarla Mudgal v Union of India
18 -

the other party has ceased to be a Hindu by con-
version to another religion’ seems to suggest that it is the innocent spouse 
to obtain a divorce under the law.
19
20  The court refers to United States ideology and proclamations that hold polygamy as being injurious to public 
morals. 

3



48

Thus, the case of Sarla Mudgal
-

tortion of religion and faith can only be resolved by a UCC. 

Sarla Mudgal is essentially a pro-feminist decision in many aspects as well. It under-

of women against erring husbands exploiting the law.21 The courts justifying its am-
biguous entrapment of section 494 of the Penal Code avert action against the spirit 

so “monstrous an absurdity [that it would carry] its own refutation with it [and] so 
extravagant the results that follow from it” for it has profound implications beyond 
divorce. 

As if to reinforce the court’s stand in respect of its supervisory jurisdiction, which it 
has used extensively in public interest litigation to issue a directive to the government, 
Justice Kuldip Singh quoted with approval the former and controversial case of Shah 
Bano to elucidate that “piecemeal attempts of courts to bridge the gap between per-
sonal laws cannot take the place of a common Civil Code. Justice to all is a far more 
satisfactory way of dispensing justice than justice from case to case”.22

-

 neglects or refuses to maintain his wife who 
is unable to maintain herself, can be directed by the court to pay monthly maintenance 

wife’ as including a 
divorced woman who has not remarried.23

The court held that section 125 of the CPC applies to all women, including Muslim 
women as the religion of the married person is wholly irrelevant for the application of 
the statute. They further held that the objective of the CPC is to provide a ‘quick and 
summary remedy’ to a class of persons, namely indigent women. The CPC is founded 
upon the concept of the individual’s obligation to society and community to prevent

21  The court’s reasoning acknowledges that while a Muslim husband is required to receive the consent of his 
Muslim wife before contracting a subsequent marriage under Muslim law, a Hindu husband who contracts a 
second marriage by converting to Islam is absolved from this obligation.
22  Mohamed Ahmed Khan v Shah Bano Begum
23  Ibid, 947-948.
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 vagrancy and destitution. “This is the moral edict of the law and morality cannot be 
clubbed with religion”.24 

personal law is immoral at least concerning maintenance rights of women, and there-
fore true morality as endorsed by the CPC should not be defeated by religion. Second, 
it can be presumed that the court intended to draw a distinction between the existence 
of morality that is independent of religion, and morality that is indistinguishable from 
religion. Both these propositions make a value judgment that is evident throughout the 
reasoning of the court in Shah Bano. Therefore, not surprisingly, the seemingly com-

in India. It compelled “Rajiv Gandhi’s government to bulldoze its way into the 21st 
century by passing the Muslim Women (Protection of Rights on Divorce) Act, 1986, to 
assuage the hurt feelings of the Muslim community and undo the damage done by the 
Shah Bano judgment”.25

Several contentious issues that arose from the Shah Bano decision. A modest interpre-
tation would have revealed that the decision goes against the plain reading of the CPC. 

125, if ‘the whole of the sum which, under any customary or personal law applicable 
to the parties, was payable on such divorce’.  Referring to Rajya Sabha proceedings, 
it also consolidates the position that the legislature intended to leave the provisions 
of the Muslim personal law untouched - until such time demand for change is made 
from within the Muslim community. The court not only ignored the plain reading of 
the CPC but also replaced its values and perceptions of that of elected members of the 
legislature.27 

-
tween the Muslim personal law on maintenance and section 125 of the CPC, which 
applies to all persons, based on their analysis and interpretation of the Holy Quran. 
Simply said, the courts found complete harmony between the statute and Muslim law 

24  Ibid.
25
26  Mohamed Ahmed Khan v Shah Bano Begum
27
to counter the reasoning in Shah Bano. In the Lok Sabha, the Prime Minister explaining the rationale of the Bill 
said, ‘that the Supreme Court’s judgment had caused certain uncertainties in the minds of certain communities 
who were afraid that certain guarantees given at the time of Independence were been diluted; that acknowledg-
ing the right of communities to have their own personal laws did not weaken but strengthen secularism’; Hari 
Om Gulati, ‘Muslim Women Bill, The Gathering Storm’ India Today
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on maintenance.28 Justice Chandrachud claimed there is no greater authority on this 
question than the Quran, which imposes an obligation on Muslim husbands to provide 
for their divorced wives. The decision attracted an avalanche of criticism by Muslims 
who questioned the competence of Hindu judges to interpret religious texts, which 
conservatives accused would be tantamount to wiping out Islam in India and moder-
ates believed as ‘absolutely uncalled for’ by the Supreme Court.29

The Muslim critique of the judgement inter alia centred on several predominant issues 
including the “Court’s allegedly disparaging remarks about the degradation of wom-
en in Islam and the Muslim husband’s unfettered right of divorce and the obiter dic-
tum of the judgment recommending a speedy promulgation of a uniform civil code”.30 
Quoting Edward William Lane31 out of context, as some scholars believe, the court 
made references to the unjust treatment meted out to Muslim women as a result of 
their personal laws. The court boldly assumed the impact of the decision is “common 
interest not only to Muslim women, not only to women generally but, to all those who, 
aspiring to create an equal society of men and women, lure themselves into the belief 
that mankind has achieved a remarkable degree of progress in that direction”.32 Tahir 
Mahmood challenges these arguments as the handiwork of ignorant British judges 
ably assisted by ill-educated Maulavis. He also contends the persistent acquiescence 
and condemnation of Islam as a retrogressive religion that hinders the progression of 
women by treating them as inferior beings to men - a vested interest for some.33 

exceeded beyond the facts of the particular case. The Supreme Court did not pro-
nounce a judgment that dealt with a simple question of maintenance. To them, it af-

for India. The court did not mince its words when they held that “common Civil Code 
will help the cause of national integration by removing disparate loyalties to laws 

gratuitous concessions on this issue. It is the State which is charged with the duty of 

28  This reasoning is repugnant to the well-established judicial precedent of keeping scriptures and holy books of 
all religions beyond judicial interpretation; See Tahir Mahmood, Personal Laws in Crisis 
90; Also see, Krishna Singh v Mathura Ahir
29 Comments made by Tahir Mohammed was reported by Raghubir Malhotra, ‘Shah Bano Judgment and After-
math’ Economic Times
30
31  Edward William Lane, an Englishman, was a 19th-century Orientalist and author of Selections from Quran 

32  Mohamed Ahmed Khan v Shah Bano Begum
33

5

8
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securing a uniform civil code for the citizens of the country and, unquestionably, it has 
the legislative competence to do so”.34 

laws and the challenges of a UCC was made in Shayara Bano. 
. 

This complex litigation, which initially involved many legal questions, was primarily 
concerned with the legal legitimacy of triple talaq in India.35 In a lengthy judgement, 

communally 
intriguing if not distressing ways’, to conclude that the practice of triple talaq was 
unconstitutional. 

The judges representing the minority opinion demonstrated that the Muslim personal 
law does not come within the ambit of constitutional review, and therefore, it is not 
the place of the court to ‘enter into the thicket of determining’ whether triple talaq 
is a valid practice under Muslim personal law. The justices representing the majority 

-
ple talaq
Constitution  and “must be struck down as being void to the extent that it recognizes 
and enforces Triple Talaq”.37 It was clear to the justices that triple talaq is “manifestly 
arbitrary in the sense that the marital tie can be broken capriciously and whimsically 
by a Muslim man without any attempt at reconciliation [to]save it”.38 Justice Joseph 
who delivered his opinion was explicit in his disagreement of the ratio decidendi ad-
opted by the other judges, but somewhat dubiously arrived at the same conclusion to 
provide a majority to the decision. 

34  Mohamed Ahmed Khan v Shah Bano Begum
35  A variety of questions featured in the hearings, judgement and the media discourse around the case: Can 

Court interfere in the matter or do either the religious communities or the Indian legislature have the authority 

36
territory of India immediately before the commencement of this Constitution, in so far as they are inconsistent 
with the provisions of this Part, shall, to the extent of such inconsistency, be void.
37

https://ssrn.com/abstract=3474315 or http://dx.doi.org/10.2139/ssrn.3474315> accessed 8th 

June 2021. 
38  Ibid. 



52

The courts echoed the ‘lament of the very existence of India’s personal law system and 
’ by previous judges in 

Shah Bano and Sarla Mudgal. However, needless to say, in deciding the emotionally 
charged legal and social features of the constitutionality of the triple talaq, the Su-
preme Court was powerfully aware of the legacy inherited by the Shah Bano decision 
and treaded cautiously to avoid communal backlash or tension. Yet despite precedent, 
the Triple Talaq Bill that was passed in 201939 and the journalistic and academic com-
mentary40 that followed suit, revealed the reality of the situation and the disquieted 

Moreover, although the Shayara Bano decision favoured Muslim women, it did not 
have an impact on the social aspect of gender justice. Despairingly, the position of 
the justices was directed entirely on constitutionally protected fundamental rights and 
their interplay with personal laws rather than gender equality. 

Although the Supreme Court’s plea for the promulgation of a UCC in Shah Bano 
was met with ubiquitous approval in Sarla Mudgal, it has since then, vacillated pre-

religious communities. In Lily Thomas,41 the bench of the Supreme Court diluted the 
Sarla Mudgal, by implying that the directive issued by 

the court in Sarla Mudgal was made in obiter.42 Over the next couple of years, whilst 

directed the Law Commission to examine all matters relating to the implementation of 
the UCC. The Law Commission, however adopted a non-partisan approach and issued 

‘neither necessary nor desirable at this stage’ and recommended that existing person-
al laws should be amended to eliminate inequality and discrimination.43 The Supreme 
Court may set to ‘rekindle a debate yet again on a Uniform Civil Code in India’ when 

across religions this year.44

39
40
41  Lily Thomas v Union of India 
42
43  Utkarsh Anand, ‘Has the Supreme Court set the Ball rolling for a Uniform Civil Code’ Hindustan Times

44  Ibid.

7

4
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Although not at the heart of the debate, the above cases did provoke complex and 
interesting theories about the interplay between religious freedom, personal law con-

Lanka, there are many social and cultural barriers in the application of law and reli-
gion. The public/private dichotomy, patriarchal biases, traditional social constructions 
of the family and traditional perceptions of women’s roles as mothers, wives and 

Arguably, secular laws are enacted to eliminate this very dilemma. However, some 
feminist scholars argue that secular law is no guarantee for the true representation 

asks whether women are ‘really present in law as women’ when they demand rights 
 She answers that they are not, because the law has refused to 

’45 The mistake made by 
reformers who initiate reforms, and activists who lobby for reforms is that they fail to 
consider the real needs of women before laws are passed to protect them.

The gender dimension of personal laws in India did not always feature in mainstream 
scholarship or judicial verdicts.  Although the degradation of women under the Mus-

-
all personal 

laws -
ature review of scholarship on the ‘feminist critique and women’s activism vis-à-vis 
religion-based family law in India’, reveals the conundrum faced by feminist scholars 

‘cultural and religious identity’ of women. 

The position of the women’s movement in India has shifted from a UCC to small 

 The scholarship supports that the de-

47

patriarchal values of informal courts and religious clergy, that bind women to their 

45
46
47  Catharine A MacKinnon, ‘Sex Equality under the Constitution of India: Problems, Prospects and “Personal 

4
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The current debate on gender equality and personal laws presents many possibilities 

or a hybrid system, or by providing judicially manageable standards by which state 
action can be judged.48  It also advocates a bottom-up approach that calls for commu-

-
sorted to, the objective should be “one commonly articulated aspiration of secularism 
in India and elsewhere. This aspiration is something we might call social peace.”49

48
49

4
7
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‘The practice of law is a noble profession, which must be conducted with strict adherence to profes-
sionalism, ethics, accountability and integrity. The author will endeavour to evaluate the prevalent 
rules in Sri Lanka regarding Professional Ethics, whilst engaging in a comparative analysis with 
practices in the United Kingdom. There will be a discussion of the Supreme Court Rules of Sri Lan-
ka, judicial precedents and the current social context in which the Attorney at Law operates – which 
is replete with traditional and social media platforms. An Attorney’s paramount duty to Court, client 
and society will be examined, whilst he continues to maintain the honour and respectability of the 
profession.’

Key words: Legal profession, Professional ethics, best practices, the Supreme Courts rules, Duties 
of Attorneys.

 

-
ing the cause of another.’ The origin of the pleader goes to ancient Greece and Rome, 

evolved universally to be a structured, well-established profession with its inherent 
norms of existence. Rudyard Kipling, in a story, noted that ‘Prostitution was the oldest 
profession in the World.’ This phrase began to be used universally after World War 
I. Being ridiculed and demeaned by society, prostitution was used as an adjective to 
describe the degeneration of other sectors of society, referring to such circumstances 
as the “Prostitution of the Profession.”

relevance and applicability in the present context. In order to preserve the dignity 
integrity, honour of the legal profession, key factors such as preserving the dignity of 

cause of the client, touting, and advertising are discussed. 

 
1
Colombo
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Applicable Law

The Supreme Court may, in accordance with rules, admit as an Attorney-at-Law, 
persons of ‘good repute and competent knowledge and ability.2 After admission and 
enrollment, the Supreme Court can suspend or remove an Attorneys-at-law from prac-

3 

before a bench of the Supreme Court and are thereby referred to as Attorneys-at-Law 
of the Supreme Court of the Democratic Socialist Republic of Sri Lanka. They are al-
lowed to practice in any court, tribunal, and other legally organized institution, within 
the Jurisdiction of Sri Lanka. 

To cover the professional ethics, rules made under article 126 of the constitution, were 
promulgated by Supreme Court on 11th February 1988, as ‘Supreme Courts (conduct 
of Etiquette of the Attorney-at-Law) Rules 1988 which was gazetted by Gazette Ex-
traordinary No.525 /7 of 07/12/1988. The attire of an Attorney-at-Law in Court was 
promulgated on 07th September 1978 as ‘Attire of Judges and Attorney-at-Law rules 
1978 (gazetted by No. 1/4 Thursday 07th September 1978).

Duty to Courts 

Attorneys in Sri Lanka owe a duty to Courts for  the proper administration of 
Justice,4 thereby shall not by himself or through his client,  mislead or deceive 
Courts.5 He should not make statements to insult or degrade the opposite party.6 
The Attorney must not question the witness suggesting bad character, fraud, a 
commission of offence, and credibility unless he himself believes so.7 He cannot 
be motivated by personal feelings to influence the Court8 and discuss the merits 
of the case with the presiding Judge in the absence of the opposing party.9 These 
rules are meant to preserve the honour and dignity of Courts and to maintain the 
rules of natural Justice.10

2  Judicature Act No.2 of 1978, s 40.
3  Ibid, s 42.
4  Supreme Court of Etiquette of the Attorney-at-Law Rules 1988, r 50.
5  Ibid, r 51.
6  Ibid, r 53(i).
7  Ibid, r 53(ii).
8  Ibid, r 54.
9  Ibid, r 55.
10  Nemo Judex causa (no one Judge his own case) and audi alteram partum (adequate hearing of the other party).
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If one were to draw a parallel, Court is like a religious place, like a ‘dewale’,11 where 
the lady of Justice resides, with a sword and a scale in both hands symbolizing fear-

pleader, is like a ‘Kapurala’ praying on our behalf. The Kapurala will gradually lose 
his status quo and eventually his existence, if he allows the God’s image in public be 
demeaned and ridiculed, losing its sacrosanct nature. Similarly, lawyers must preserve 

own existence. Actor Ranjan Ramanayake12 and Lawyer activist Nagananda Koditu-
wakku,13 were sentenced for three years in terms of section 42(2) of Judicature Act 
No.2 of 1978, respectively, based on the insult on Judiciary and an individual Judge.  

An Attorney is mandated to only cite legislation and judicial authorities in his favour 
to courts. However, if queried by Courts he should tell the truth about facts and Ju-

distinguish the existing facts and authorities from the relevant case, in hand. 

In proceedings against an Attorney-at-Law for Contempt of Court,14 a lawyer was 

case by suppressing facts which he knew was untrue, thereby intending to deceive 
courts. In today’s context, there are many situations where   Attorneys advise a client 
to abscond from Courts,15

Courts without stating the real reason. This would cause the image of the Courts to be 
ridiculed and disrespected. ‘Reputation’ is the key to a lawyer’s success and, he or she 
must be steadfast in preserving such reputation which is perpetual amongst Judges, 
persecutors, clients and colleagues of the Bar. A lawyer should avoid the temptation 
of momentary gain. 

Proper consistent attire enhances the image of both Courts and Attorneys.16 Men 
must wear black coat and dark or white trousers and a black tie or a white nation-
al costume or black shervani with dark or white trousers. Attire of women shall 
be white, black, grey or mauve saree and jacket or white, black, grey or mauve 
frock. Attorneys appearing in Supreme Courts and Court of Appeal shall also 

11  A place where a god is worshipped, venerated and seed held or assistance to laymen, found mostly among 
Hindu Committee.
12  SC Rule No.1/2018, decided on 12.01.2021.
13  SC Rule No. 1/2016, decided on 18.03.2019.
14  [1993] Sri LR 293.
15  High Courts (section 241 of Criminal Procedure Code Sri Lanka) and Magistrate Courts (section 192 of 
Criminal Procedure Code Sri Lanka).
16  Attire if Judges and Attorney-at-Law Rules 1978.
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wear a black gown. In the case of Sumana Thero,17 it was held that a Buddhist 
monk cannot practice as an Attorney-at-Law and was therefore not allowed to 
take oaths. 

Cannot refuse a client

An Attorney-at-Law may not refuse to act on behalf of a party or a person in any pro-
ceedings before any Courts, tribunal or other institutions established for the admin-
istration of Justice or in any professional matter.18 Therefore, an Attorney cannot be 
selective and choose only the cases he could win and not cases where there is a public 
outcry is against the accused. These rules emanate from the ‘cab rank rule’ of the Unit-
ed Kingdom where a barrister is obligated to appear in cases, which he is competent to 
handle. This rule derives inspiration from the practice of a taxi driver, who when at the 

rule that  if a barrister receives  instructions from a professional client, appropriately 

to the exception in R C30), accept those instructions irrespective of the identity of the 
client, the nature of the case to which the instructions relate, whether client is paying 
privately or publicly funded and any belief or opinion you may have formed as to the 
character, reputation, cause, conduct guilt or innocence of the client.

In Sri Lanka, there is an exception to this rule.  It is stated as that an Attorney-at-Law 
can refuse a client, if in his opinion he cannot maintain his ‘Professional indepen-
dence’ or if it is ‘incomputable with the best interest of the administration of Justice’ 
due to special circumstances.19  The Author of  this article does not accept cases for the 

to the fact that he is actively volunteering in child related activities and drug abuse. 
The author is mindful that he may thereby lack professional independence and be sub-

Naufur and a team of heroin paddlers due to a trial in Court, secondly, when the Police 
killed Wijedasa Liyanaachchi, an Attorney during the JVP insurrection, and thirdly 
in the killing of a child named Saman Kumara after kidnapping in Matugama. These 
situations can be construed as violations of this rule, though can be seen as encom-

17 2005 3 SLR 373.
18  Supreme Court of Etiquette (n3) r5.
19  Ibid.
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In 2010, the Law society of England & Wales questioned the validity of the ‘Cab rank 
rule’ due to ‘increased competition of advocacy services’.20 Though Sri Lanka too 
faces such competition with about thousand lawyers qualifying each year, this rule 
must be maintained to preserve the dignity of the legal profession, similar to  the Hip-
pocratic oath that doctors take on the code of medical ethics which prohibits  a refusal 
to treat a patient based on race, gender, sexuality or religion.21 

The Important consideration when providing any service is that it should not sole-
ly cater to self-interests. Therefore, an Attorney should not get involved, if he has 
any personal interests, unless he obtains a ‘no objection’ statement in writing from 
his client, after full disclosure22. The Attorney shall not get involved, if the matter 

23. Furthermore, if the matter causes any 
24 or if it involves the commission  or 

25 and when there is a  possibility of becoming a witness in 
the same case.26

in a criminal trial, then an Attorney must not pursue appearing or providing advice, 
unless the other party agrees.27

28

Touting and Advertising – A mode to get cases 

Touting and promotion, directly or indirectly, are prohibited, including paying a com-
mission or payment and advertising.29 Unilluminated name plates with restricted de-

-
30 

20  Summary of responses to the Bar Council 2010, Consultations on Contractual Terms of work for the supply 
of legal services by Barrister, Solicitors, General Councils of the Bar, p 19.
21  Tanner Stening, ‘With Covid 19 infections can doctors refuse treatment to unvaccinated patients?’ <https://
damore-mckim.northeastern.edu/news/with-covid-19-infections-surging-can-doctors-refuse-treatment-to-un-
vaccinated-patients/> accessed 28 August 2021. 
22  Supreme Court (Conduct of and Etiquette for Attorneys-at-Law) Rules 1988, r 6.
23  SC Rules 1988, r 7.
24  SC Rules 1988, r 9.
25  SC Rules 1988, r 11.
26  SC Rules 1988, r 12.  
27  SC Rules 1988, r 8.
28  SC Rules 1988, r 13.
29  SC Rules 1988, r 39.
30  SC Rules 1988, r 44. 
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description on stationary,31 description on cheques, envelopes and documents,32 are 

amongst the Attorneys and to avoid any form of advertising.

Television, Social media and webinars, especially in Covid 19 situations, are the pre-
dominant media of communication methods in the modern world. An Attorney may 
broadcast on radio or appear on television to deliver a lecture or give a talk or be 
interviewed by the Press or write an article or letter for publication on any ‘Legal 
or Professional matter.33 It is patently clear that the scope of social exposure as an 
Attorney at Law is limited to a ‘legal and professional matter’. Lawyers were and are 
involved in politics,34 music and drama, art and culture,35 as Novelists, Architects36 
and Social work.37

Attorneys must lead social change and their responsibility cannot be restricted to the 
legal arena. A lawyer’s image and value are enhanced thus, and it is of reciprocal 

-
sonnel, doctors, academics, architects, accountants, use their identity as ‘Eng.’, ‘Dr’, 
‘Prof’,’Arch’,’Accr’ respectively in society. There cannot be any rationale for Attor-
neys not to use their professional identity in any political, social and cultural work, 
and thereby the rule must be amended. Recent events of creating an advertising clip of 
a business nature and exaggerated performances in Courts, in a TV interview must be 
curtailed due to its business outlook. It is not suited for the preservation of the image 
of the judicial system in Sri Lanka. The Modern context demands archaic rules as to 
advertising be moderated whilst retaining on its core objective.

Fee 

Generally, a fee can be quoted, at the discretion of each Attorney, as the words in 
Rule 5 states ‘at his or her professional fee.’ A Counsel is assigned in High Courts and 
Court of Appeal for the accused and for appeals respectively, and he cannot ask for 
 

31  SC Rules 1988, r 42.
32  SC Rules 1988, r 43.
33  SC Rules 1988, r 43. 
34  Late Mahatma Gandhi, Late Nelson Mandela, Vladimir Putin President of Russia, XI Jin Ping President of 

Sir D.M Jayathilake, Sri Nissanka, Ponnambalam Ramanathan any many political leaders in Sri Lanka.
35  Late John De Silva, Lionel Wendt, Mohomed Adam ally, Lakshantha Atukorala, Rajeev Welgama, Amali 
Munasinghe, Sheahan Perera, Sohan Weerasinghe.
36
37  In Lions, Rotary, Toastmaster etc. 
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 more additional free other than given by State38. A Presidents’ Counsel in Sri Lanka 
has a minimum free by tradition, and must quote, one third of his fee to the mandatory 
junior. A President’s counsel is supposed to have one mandatory junior in both civil 
and criminal cases, and also instructed by an Attorney in a civil case. 

Fees are categorized as ‘General retainers’ or ’ Special retainers.’ A ‘General retainer 
is based on the scope of the involvement of an Attorney.39 Though a fee can be re-
duced or waived due to poverty or hardship thereby minimizing deprivation of legal 
representation,40 seniors must maintain a relatively high fee, so leaving a wide choice 
to even retain a junior lawyer based on supply and demand. ‘No win – No fee rule’ 
or ‘Contingency fee’ is where a client comes to an agreement in United Kingdom 
where percentage is generally up to 25% is charged of the compensation or damage, 

on this system will get an insurance cover, in the event of losing the case. The Sri 
Lankan Legal tradition has a proud heritage from United Kingdom, but do not allow 

‘Business’ than a ‘profession’ thereby alien to the inherent pride, honor and integrity 
of the legal profession.

It can be observed that lawyers provide ‘voice cuts’ after the proceedings of Court, on 
facts and law of a particular case even with their identity disclosed. It may be within 
the scope of the rule ‘legal and professional matter,’ but may breach the ‘subjudice’ 
discussing matters still under Judicial consideration, which should not be the subject 
of public discussion.  This may result in being liable for a conviction of contempt of 
Court. 

Being Retained

An Attorney when retained, must exercise his skills with’ due diligence’ to his ‘best of 
ability’ in the ‘best interests of the client.41 He should whilst appearing diligently,42 not 
take champers, focus to the advantage of his client,43 act with complete transparency44 
and not act detrimentally or prejudicially to the client.45 In a nutshell, the focus is

38 Supreme Court (Conduct of and Etiquette for Attorneys-at-Law) Rules 1988, r 14.
39  SC rules 1988, r 30.
40  SC rules 1988, r 22.
41  Supreme Court (Conduct of and Etiquette for Attorneys-at-Law) Rules 1988, r 15.
42  SC Rules 1988, r 16.
43  SC Rules 1988, r 17.
44  SC Rules 1988, r 18.
45  SC Rules 1988, r 18(a).
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on continuous and unblemished attention to serve the client. In one instance, when 

improperly, without instructions the Supreme court found the allegation to be untrue, 
and convicted the false charge for contempt to Court and accordingly sentenced the 
client46. The Supreme Court considered the power of Attorney and email communi-
cations in the case and found that Attorney had acted with due diligence and ordered 
that a written apology be tendered by the Client.  Therefore communications, records 
between client and Attorney are vital in evaluating ‘due diligence’ and must be pre-
served with due care and attention. 

legal profession not only to a lawyer but extends to his clerks and servants.47  Except 
for bankers48 49 other professionals including medical doctors, 
religious personals do not enjoy such privilege, of not disclosing information even to 
the State. Lawyers must get the consent of their clients to disclose any information of 
the brief relevant to the client. 

Conclusion 

An Attorneys’ overall duty is towards Courts. He must therefore by his or her conduct, 
preserve and enhance the image, honor, pride and integrity of the Judicial system, in 
all his activities inside or outside Courts. An Attorney must permit people to access 
the courts system without refusal, unless for valid grounds. After being retained, an 
Attorney must exercise due diligence in his work, in the best interests of the client. 
Though the no- win, no fee or contingency fee existing in the United Kingdom is pro-
gressive, due to its business outlook, it is not suited for the preservation of the image 
of the Judicial system in Sri Lanka. The Modern context demands archaic rules as to 
advertising be moderated whilst retaining its core objective. 

A person’s choice in entering the honorable legal profession, is inherited with a nat-
ural integrated duty to preserve its pride and integrity. Therefore, each lawyer must 
consistently and vigorously and subjectively look at his own image in the mirror re-

own existence.

46  Hee Jung Kim alias Kim Hee Jung v Bandumala Jayasinghe (2021) S.C contempt No 3/16.
47  Evidence Ordinance No 4 of 1895, s 126, s 127.
48  Banking Act No 30 of 1988, s 77.
49  Finance business act no 42 of 2011, s 61.



 
 

The procedure applicable to Matrimonial Actions is set out in Sections 596 to 627 of the Civil 
Procedure Code. The author will endeavour to evaluate the prevalent laws in Sri Lanka regarding 
Matrimonial actions. There will be a discussion of the provisions of the Civil Procedure Code, Ju-
dicature Act and judicial precedents. This paper attempts to, wherever possible, deal with matters 
which are of importance to Attorneys-at-Law in the discharge of their professional duties as some of 
the aspects set out in this paper are often over-looked by some practitioners

Key words – Matrimonial Actions, Divorce, Nullity of marriage, Judicial Separation, Legal impli-

cations.

 

-

Section 596

i. 
ii. 

iii. Seperation a mensa et thoro

The procedure to be adopted by courts in all three actions is the regular procedure and 
is to be pleaded by way of plaint and answer.

jurisdiction of which he or she, as the case may be, resides2

of the jurisdiction in which the Defendant resides.3

1  President’s Counsel
2  The Civil Procedure Code, s 597.
3  Wright v Wright [1903] 9 NLR 31.



Even if the marriage was contracted abroad, District Court has jurisdiction to grant a 

Asokan v Asokan4 
marriage contracted abroad. Here it was held that even if a ground for divorce arose 
outside Sri Lanka or if the parties married and co-habited outside Sri Lanka, a hus-

of whether the defendant is domiciled abroad. It was held further that Section 19 of 

jurisdiction is exercisable by the District Court irrespective of where the marriage was 
contracted. The case of Le Mesurier v Le Mesurier5 was distinguished.

 

Judge of the Small Claims Court by all lawful means to endeavor to bring the parties 
to an amicable settlement where appropriate and to remove, with their consent, the 
real cause of grievance if any, between them.

The said section casts a duty on the Judge of a matrimonial action to attempt a set-
tlement to maintain the matrimonial relations between the parties. This can be done 

reconciliation of the parties.

However, it is to be noted that such a referral to a center is not a must and can be 

wish to be reconciled. 

4  [1994] 1 Sri LR 413.
5
6  Le Mesurier v Le Mesurier
was held that District Court does not have jurisdiction to dissolve marriages contracted abroad.

j



that no marriage shall be dissolved during the lifetime of parties except by a judgment 
of divorce pronounced in some competent court. 

Accordingly, two parties cannot validly divorce under the general law in Sri Lanka 

decree for or against a party dissolving the marriage. 

If a party decides not to contest the divorce then parties may mutually agree on terms 
of settlement between them which can thereafter be included in the decree like any 
other regular action; however, unlike other settlements, one party must agree to take 
on the matrimonial fault or blame in order for Court to uphold such settlement terms 
and enter decree absolute.

If there is no contest, framing of issues is not necessary. However, the trial must 
inter alia a 

valid marriage and establishing evidence proving a valid ground for divorce.7 
 
A divorce action can be instituted on 3 grounds only. Those are,

  

Adultery subsequent to the marriage 

Incurable Impotency at the time of such marriage

It must be pointed out that mutual agreement8 -
retrievable breakdown of marriage, mental illness after the marriage was contracted, 

in some jurisdictions,9 are not grounds for divorce in Sri Lanka.

However, it should be noted that cruelty is a ground for judicial separation10 but irrec-

7
8  Matrimonial Causes Act No. 1973 in English Law; Divorce Act of 1979 in South African Law; Hindu Mar-
riages Act in Indian Law have permitted divorce by mutual agreement.  
9  Nikara Choudhri, ‘The Complete Guide to Divorce Law’ 
10  Orr v Orr [1920] NLR 57.



Malicious desertion can be simple desertion or constructive desertion.

 Desertion is not a withdrawal from a place, but 
from a state of things, for what the law seeks to enforce is the recognition and dis-
charge of the common obligations of the married state; the state of things may be 
termed, in short as the “home”. There can be desertion even without parties having 
lived together in the matrimonial home. The fact that a husband makes an allowance 
to a wife he has abandoned is not an answer to an allegation of desertion. Where the 
separation between the parties is consensual there is no desertion.

-
sertion lie in the elements and circumstances which will be discussed below. While 
the intention to bring the matrimonial consortium to an end exists in both cases; in 
simple desertion there is an abandonment, whereas in constructive desertion there is 
expulsive conduct.

Essentially, simple malicious desertion occurs when the guilty spouse leaves the mat-
rimonial home with the malicious intention of repudiating the marriage. 

It was stated in Lane v Lane11 that “Desertion is proved if the husband leaves the 
home, or drives the wife away from the home, with intent to bring the home to an end 
and without her consent or fault.”

judgments have observed the elements of constructive malicious desertion for ease 
of deciding a divorce action before them. In the most recent Supreme Court Judg-
ment of Guneshi Mallika Gomes v Jammagalage Ravindra Ratnasiri Gomes12 Justice 
Prasanna Jayawardana observed that “Constructive malicious desertion is where the 
conduct or speech of the spouse who is alleged to be guilty of malicious desertion 
gives his or her spouse no reasonable alternative other than to depart from the matri-
monial home or to cease matrimonial consortium.” 

In Anulawathie v. Gunapala13  Justice Weerasuriya stated that, “when a party seeks a 
divorce on the ground of constructive malicious desertion what is required to be

11
12  S.C. Appeal No. 123/14; Supreme Court Minutes 7th June 2018.
13



 proved is that, the innocent party was obliged to leave the matrimonial home as a 
direct consequence of the expulsive acts of the other party.”

It is settled law that in proving constructive malicious desertion there should exist two 
elements as can be seen in the following decisions.

In Neville Fernando v Chandrani Fernando14 Justice Ekanayake held that the alleging 
spouse must show,

- 
- 

It is essential to plead and prove the malicious intention of repudiating the marriage 
and the fact of leaving the matrimonial home with such intention. Both factum of de-
sertion and animus to repudiate marital relationship must be present.15

The elements of Constructive Malicious Desertion have also been elaborated by Jus-
tice Prasanna Jayawardane in Guneshi Mallika Gomes v Jammagalage Ravindra Rat-
nasiri Gomes.  

According to Justice Prasanna Jayawardana “some of the aspects of the constituent 
elements required to establish `malicious desertion’ are:  

i. With regard to the factum [fact] of malicious desertion: in the case of sim-
ple malicious desertion, the deserting spouse, should have deliberately and 

by the deserted spouse, left the matrimonial home or ceased cohabitation, 
against the wish of the deserted spouse; and, in the case of constructive ma-
licious desertion, the deserting spouse should have deliberately and with-

the deserted spouse, engaged in conduct or speech which gave the deserted 
spouse no reasonable alternative other than to leave the matrimonial home 
or to cease cohabitation.   

ii. With regard to the animus [intention] of malicious desertion: in the case of 
simple malicious desertion, the deserting spouse, at the time he or she left the 
matrimonial home or ceased cohabitation, should have had the deliberate  
 

14  [2007] 1 SLR 159.
15  Murin Perera v Gajawaweera [2005] 1 SLR 103.
16  S.C. Appeal No. 123/14; Supreme Court Minutes 7th June 2018.



intention of resuming the marriage at some future date; and, in the case of 
constructive malicious desertion, the deserting spouse should have engaged 

and repudiating the marriage and without having an intention of resuming 
the marriage at some future date or such an intention was the natural and 
probable consequence of the impugned conduct - ie:  that he or she should 
have acted with animus deserendi;

iii. The deserting spouse should not have reconciled and returned to the matri-
-

fore the deserted spouse instituted the action seeking a divorce on the ground 
of malicious desertion.   

I have only sought to refer to some of the aspects of the constituent elements of mali-
-

cious desertion’…”

 Justice Weerasooriya stated in Babunona v Albin Kemps,17 “It is hardly 
necessary to point out that under section 19 (2) of the Marriage Registration Ordi-
nance (cap. 112), which governs the marriage of the parties to this case, cruelty per 
se is not a ground for dissolution of a marriage. But cruelty on the part of one spouse, 
which is of such a nature as to make cohabitation intolerable for the other, amounts 

basis constitute a ground for dissolution of the marriage at the suit of the innocent 
spouse.” 

A similar stance was taken in Wickremasuriya v Samarasuriya18 where continuous 

granted on the ground of constructive malicious desertion.

The cessation to have sexual relationships does not per se constitute malicious deser-
tion. There are various relevant circumstances which have to be taken into consid-
eration such as the age of parties and whether the other spouse was disinterested in  
having sexual relationships.19 In Weatherly v Weatherly,20 the House of Lords held that 

17
18
19  Sinnetamby v Annammah [1955] NLR 349.
20



a refusal of a spouse to have sexual intercourse did not constitute desertion because 
she continued to perform her duties such as cooking meals. The decisive consideration 
happens to be whether the refusal to have sexual intercourse was with the intention 
of putting an end to the marriage. In other words, the element of animus is very im-
portant. 

Refusal to consummate the marriage by one’s spouse without reasonable cause also 
establishes the ground of malicious desertion by the refusing spouse.21 Where the de-

resumption of life together, the deserted wife cannot lawfully refuse reinstatement. A 

ready to take back the deserting spouse.22 

separately, the refusing party is rendered the deserter.23  

Thereby as can be seen above, Section 19 (2) (a) of the MRO has been interpreted 
-

licious desertion. 

As of today, constructive malicious desertion has become the most common ground 
pleaded by a party seeking to obtain a divorce and it has become common because 
any act alleged to have been done by a spouse can fall under the element of animus 
in desertion. Reasons of irretrievable breakdown of marriage, refusal to consummate 
the marriage, cessation to have sexual relations and cruelty are some reasons held by 
Courts to constitute constructive malicious desertion; it can be pointed out that other 
reasons such as mental illness, alcoholism, workaholism, and drug abuse may also 

as leading to one party’s intention to put an end to the marriage.

action has to name the alleged adulterer/adulteress as a co-defendant in the pleadings 

21  Wijeratne v Wijayaratne [1947] NLR 324.
22  Muthkumarasamy v Parameshwary [1978] NLR 488.
23  Canekeratne v Canekeratne 
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A party may be excused from doing so on one of the grounds stipulated in Section 

-
dence.24 Provisions in Section 598 and 599 are imperative.25

Adultery by a party after the institution of the action, cannot be pleaded as a ground 
for divorce in the same action by way of an amendment to the plaint.

It has been held that it is necessary in the pleadings to specify the times and places 
where adultery is alleged to have taken place.27

-
essary to prove adultery. The law requires a very high degree of proof in the case of 
adultery.28 In Jayasinghe v Jayasinghe,29 it was held that adultery must be proved 
beyond reasonable grounds. However, in the case of Alarmalammal v Nadarajah,30 
the court expressed the view that the standard of proof is the same as in a civil action. 
In Gunasekara v Gunasekara,31 it was held that the standard of proof applicable is not 
beyond reasonable doubt but preponderance of probability. However, where a serious 
charge of adultery is involved the standard of proof is higher than that involved in a 
civil action. However, in Dharmasena v Navaratne,32 Jayasinghe v Jayasinghe33 was 
approved.

in the same action.34 

The measure of damages is based upon - 

(1) 

(2) 
matrimonial life.

24 The Civil Procedure Code s 599; [1949] NLR 381 and [1952] NLR 300.
25  Ayaline Nona v Samarasinghe [1949] NLR 381.
26  Jayaratne v Jayaratne [2002] 3 SLR 331.
27  Samaraweera v Jayawardena Blok v Blok 42 NLR 70.
28  Eliyathamby v Eliyathamby 
29  [1955] NLR 410.
30
31  [1979] CLW 71.
32  [1972] NLR 419.
33  [1955] NLR 410.
34  The Civil Procedure Code, s 598.
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(3) 35 

This ground was absorbed from judicial pronouncements of the Roman Dutch Law in 
the case of Gunathilake v Millie Nona.37 Justice Akbar held that,

- Impotency must have existed before the marriage
- must have been entirely unknown to the party suing for the divorce and, 
- the party alleged to be impotent refuses to undergo treatment which might 

cure the impotency. 

marriage dissolved.

The Defendant of a divorce action can counter sue for divorce and ask for the same 
relief to which he/she would have been entitled if he/she has presented a plaint seek-
ing such relief.38 

A party contesting an allegation of malicious desertion could raise a defense stating 
the desertion was acknowledged and was of consent by the spouse or that the de-

prayer of a defendant would be the dismissal of action.

Nisi

and it should not be made absolute till after the expiration of not less than 3 months 
from the pronouncement of the decree nisi or such longer period as the court may 

39

terms in the nisi.

 
35  De Silva v De Silva [1927] NLR 289; Dean v Anthonisz [1953] NLR 538.
36  Alles v Alles
37  [1938] NLR 281.
38 Perera v Perera 1991 1 SLR 313, Berdnarz v Berdnarz [2002] 1 SLR 1999.
39
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Where such decree nisi is entered ex parte, the period during which the same should 
not be made absolute shall be computed from the date of service of such decree nisi 
on the defaulting party.40 

In an action for divorce, the decree nisi
41 

The marriage by a party before the decree nisi is made absolute is invalid.42

An application to make the decree nisi absolute can be made by the innocent party or 
the guilty party.43

There is no residuary discretion vested in the court to decline if any party moves to 
have the decree nisi made absolute.44

make a decree absolute on its own motion. 

The courts have held that a decree nisi can be made absolute even whilst an appeal 
against the judgment pronouncing divorce was pending.45  

Any amendment to the decree nisi after it has been made absolute has to be done by 
making an application to the same Court under Section 189 of the Civil Procedure 

the local limits of the jurisdiction of which he/she resides seeking a declaration that 
his/her marriage is null and void.  

grounds as stated.

The District Court can enter a decree of nullity of marriage on any ground set out  
 
 
40
41  Rajaratnam v Chinnakone [1971] NLR 241.
42  Sathiyanathan v Sathiyanathan [1939] NLR 241.
43  
44  Buddhadasa Kaluarachchi v Nilamini Wijewickrema 
45  Sathiyaatan v. Sahiyanathan[1939] NLR 241.
46

s

s
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Roman Dutch Law. 47

 sets out 
the grounds on which nullity of marriage can be sought.48

The nature of the onus and the evidence necessary was dealt with by Justice Grateian 
in Fernando v Pieris.49

have taken place at all, and to be null and void ab initio.

-
in the local limits of the jurisdiction of which he/she resides. It can be made on any 
ground on which such separation may be granted by the law applicable in Sri Lanka. 

not be granted may enter decree of separation accordingly.50 

The ground for granting of Judicial Separation is that the co habitation has become 

conduct.51 

52

Grounds for divorce are the same grounds for the lesser remedy of judicial separation 
even where the grounds for divorce exist. The court cannot in such a case give more 
than Judicial Separation which is the relief prayed for.53

The Court has no authority to enter a decree for separation based entirely on the con-
sent of the parties54

 
47   Peiris v Peiris [1978-79] 2 SLR 55; Navaratna v Navaratna Fernando v Pieris [1950] 
NLR 40.
48  Samarasinghe v Samarasinghe [1989]2 SLR 118.
49  [1950] NLR 40.
50
51  Tennakoon v Tennakoon 
52  Wijesinghe v Wijesinghe [1957] NLR 489.
53  Keerthiratne v Karunawathie [1939] NLR 514.
54  Joseph v Joseph [1942] NLR 119.
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n terms of Section 608 (2)

a) after the expiry of a period of two years from the entering of a decree of sep-
aration under Sub Section (1) by a family court or

b) Notwithstanding that no application has been made under subsection (1) but 
where there has been a separation a mensa et thoro for a period of seven 
years,

c) apply to the Family Court by way of summary procedure for a decree of dis-
solution of marriage.

This is to convert a decree for judicial separation to one dissolving a marriage.

matrimonial fault in addition to separation for 7 years.55 

It was further observed in Tennakoon v Tennakoon  that the primary object of Section 

relief and not to alter the substantive law as regards the grounds on which a divorce 
could be obtained.

The order of court in a decree for judicial separation enables the parties to live in 
separation, without being guilty of malicious desertion but in law the marriage sub-
sists and consequently the obligation of the spouse to remain faithful to one another 
remains. In short, a decree of judicial separation does not permit sexual relations with 
a non-spouse.

I have attempted to, wherever possible, deal with matters which are of importance to 
Attorneys-at-Law in the discharge of their professional duties as some of the aspects 
set out above are over-looked by some practitioners. 

 
55
56  Ibid.
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Ms. Nishel Boteju1*

Abstract

embraced the change with open arms while others have been more critical. Nevertheless, what can-

-
nition. This thought process has been proven wrong with smart technology being introduced. These 
machines or systems are able to substitute humans in performing tasks that would otherwise require 
human intervention, especially systems which are now able to predict a certain outcome based on 
previous data. Such methods are being put into use as you read this article in certain jurisdictions 
for litigation purposes and have been successful. The focus of this article, given its limited ambit, is 

  .rotartibra namuh eht tcapmi dluow noitartibra otni decudortni fi ygolonhcet evitciderp hcus woh

its application in international commercial arbitration to eventually lead real (human) arbitrators 
to redundancy by its impact on the decision-making process.

the granting of awards in arbitration. Knowledge has been gained and arguments have been built 
based on information gathered through books, websites and journal articles published by renowned 

Key words:

 
Introduction

-

-
ize the practice of arbitration in the present as well as into the future. - Ibrahim Godofa2 
Whether the legal profession is ready to summon, what Elon Musk describes as the  
 

1
-

ment and Sustainable Development.
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-
tured into but remains unanswered.3 Many of us are complacent to the impacts of in-
vasion of AI to take over most aspects of our lives. Therefore, it comes as no surprise 
that AI has already made inroads in aiding the legal system. 

Arbitration: A process for hearing and deciding disputes of economic implications 
which arise between parties, where the claims would be submitted to one or more 
persons they choose as an arbitrator(s). Such an arbitrator is granted power and ju-
risdiction by the arbitration agreement of the parties, to grant an award upon which 
parties are legally bound. 4

with building smart machines [systems] capable of performing tasks that typically re-
quire human intelligence. AI is an interdisciplinary science with multiple approaches, 
but advancements in machine learning and deep learning are creating a paradigm shift 
in every sector of the technology industry.5

Virtual Arbitrator: AI systems used as a tool in the adjudication process within an 
arbitration in place of its human counterpart.

The Convention on the Recognition and Enforcement of Foreign Arbitral Awards: 
Also known as the “New York Arbitration Convention” or the “New York Conven-
tion”, is one of the key instruments in international arbitration. The New York Con-
vention applies to the recognition and enforcement of foreign arbitral awards and 
the referral by a court to arbitration.6

3 Prac-
tical Law Arbitration Blog, 2019) <http://arbitrationblog.practicallaw.com/summoning-the-demon-robot-arbi-

 
intelligence we are summoning the demon.’
(The Washington Post 2014) <https://www.washingtonpost.com/news/innovations/wp/2014/10/24/

accessed 4 April 2021.
4  Nigel Blackby and others, Redfurn and Hunter on International Arbitration (6th edn, Oxford University 
Press 2015) 305.
5

6 ‘The New York Convention » New York Convention’ (Newyorkconvention.org) <https://www.newyorkcon-
vention.org/> accessed 2 March 2021.
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The distinguishing factor of AI is its ability to learn, process and give a logical out-
put which evolves simulating the human cognitive process every time they are de-
ployed. There are two primary types of AI mechanisms, namely, ‘rule-based learning’ 
mechanisms and ‘machine learning’ mechanisms. Most present-day AI tools make use 

and user feedback.7

A subset of machine learning is ‘deep learning’ models which are inspired by the 
-

tion by learning from heavy volumes of pre-existing data.8 

Another subset is the ‘classical machine learning’ models, which make use of prob-
abilities to make predictions. Here, statistical methods are used to obtain an output. 
This requires historic and current facts which are used to predict unknown future 
values or provide insight. It is important to note that the predictive function cannot 
improve without the necessary volume of pre-existing data needed to make the nec-
essary prediction.9 

Summoning the Virtual Arbitrator

Arbitration has observed the emergence of computer-based Information Technology 
(IT) systems to a certain extent. Various forms of IT tools, including AI, are currently 

10 -
tion is still at its infancy. AI seems to be making steady progress into many areas of 
arbitration including appointment of arbitrators, legal research, translation, proofread-
ing, drafting, case management, etc. The day will soon arrive when the arbitral tribu-
nal in itself will become fully AI dependent and virtual. This will pave the way for the 

 
 

7  Aditya Singh Chauhan, ‘Future of AI in Arbitration: The Fine Line Between Fiction and Reality’ <http://arbi-
-

ality/#:~:text=Future%20of%20AI%20in%20Arbitration%3A%20The%20Fine%20Line%20Between%20
-

9CAI%E2%80%9D),simulated%20through%20a%20computer%20program.> accessed 19 April 2021.
8  Ibid. 
9  Chauhan (n 7).
10  ‘Robots Replacing Arbitrators: Smart Contract Arbitration’ [2018] ICC Dispute Resolution Bulletin <https://
www.jdsupra.com/legalnews/robots-replacing-arbitrators-smart-87851/> accessed 18 April 2021.
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• Attitude of the legal fraternity towards AI 

The idea of AI playing such a vital role in arbitration may be daunting. Especially 
to legal professionals who typically believe that the impact of AI will be limited on 

information technology and AI.

AI makes a machine [system] behave in ways that would be called intelligent if a hu-
man being were to behave in such a way.11  It is by instinct that legal professionals tend 
to believe that legal decision making inherently requires a cognitive process which 
cannot be achieved by a computer program. 

Despite such ill-formed attitudes, several studies have proven that modern computer 
programs are better at predicting an outcome of a situation than human beings.12 

• The success of AI in legal predictions 

For example, computer programs excelled in predicting the votes of individual US 
Supreme Court Justices in the then upcoming decisions for the term of 2002. The 
computer models achieved a correct prediction rate of 75%, whereas the human ex-
pert group including eminent lawyers and legal professionals correctly guessed only 
59.9% of the votes. More recently, researchers at the University of Pennsylvania and 

-
alyzing the language used in submissions and previous judgments in order to predict 
the outcome of European Convention on Human Rights litigation in 79% of cases.13 

The reasoning behind this success of AI is that it surpasses the physical and mental 
 
 
11
1955’ [2006] AI Magazine <https://ojs.aaai.org//index.php/aimagazine/article/view/1904> accessed 24 July 
2021.
12 Roger Guimera and Marta Sales-Pardo, ‘Justice Blocks And Predictability Of U.S. Supreme Court Votes’ 
(2011) 6 PLoS ONE < https://storage.googleapis.com/plos-corpus-prod/10.1371/journal.pone.0027188/1/
pone.0027188.pdf?X-Goog-Algorithm=GOOG4-RSA-SHA256&X-Goog-Credential=wombat-sa%40plos-
prod.iam.gserviceaccount.com%2F20211022%2Fauto%2Fstorage%2Fgoog4_request&X-Goog-Date=20211
022T051424Z&X-Goog-Expires=86400&X-Goog-SignedHeaders=host&X-Goog-Signature=316094ca4af-
250cedba66c06fc26cd7c2697d05fd8d0be5701c6f553f896cdf3d36b192a55793e5e9f93d9c8aed49db535b66b7

-
82be564a85f4656d51b52cb15d75b855588dca392a032d930f00459d3d9851ea0d5abee8b39c61e83003b1a14f-
80601070c36897ef1f83c27e3dcdfa848ef109ea60f60e17641fa037c8bc9d4ad82a9963fb12968f39e03629d6fb-
c13094862ad0210b2d6623f558c02f19f07fbc827303ca4cc9765de68ce2337d35ca71acd1e96e766a71b0d9886b-
6bea63a802553f732ac2005ea4a131ea490e4d2bc949e36c> accessed 20 April 2021.
13

-
lege-london-computer-scientists> accessed 19 April 2021.
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market has swiftly embraced AI, with several predictive “solutions” that are now well 
established in the litigation context. 

Computer scientists are of the opinion that with enough data and properly designed 
algorithms, “well-trained” computers should soon be able to produce an acceptable 
arbitration award.14 

For this to take place it would be necessary for the data set to include a vast number of 
transcripts from actual arbitration proceedings, thousands of actual awards, reported 
judicial opinions issued by courts which embody the complete state of arbitration 
jurisprudence, relevant statutes, rules used by judges, lawyers, arbitrators, and the ad-
ministrators of the arbitration process, and all known journal and law review materi-
als. (It is believed that in the near future the storage capacity of computers available at 

of humankind from the beginning of human history in all languages.15)

-

-

does not mean however, that such models are impossible, only less easy. However, 
arbitration institutions can help solve this issue by gathering the awards for the pur-
pose of building the AI model. There is at least one such current initiative by ‘Dispute 
Resolution Data’ which has partnered with arbitration institutions to produce an arbi-

given the nature of arbitration, it is still possible to come up with a database of awards 
it without hindering parties and commercially sensitive information.  

14
accessed 20 

April 2021.
15  Daniel M Katz, Quantitative Legal Prediction, 62 Emory L.J 909, 917 (2013).
16  Queen Mary School of International Arbitration Survey, The Evolution of International Arbitration 3, 24 
(2018).
17  (Dispute Resolution Data) <https://www.
disputeresolutiondata.com/> accessed 21 March 2021; ‘Dispute Resolution Data (DRD)’ (Wolterskluwer.com) 
<https://www.wolterskluwer.com/en/solutions/kluwerarbitration/drd> accessed 21 April 2021.

16

17
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Practicality of Virtual Arbitrators

arbitration by clients who believe that the technology which has transformed how 
global commerce operates should also be able to aid in dispute resolution with the 

18

• Reduction of Time and Cost

-
tor of reduction of time and costs of hearing. ‘Time is money’ as the saying goes 
for commercial parties. The processing speed of computers is much faster than of 
humans. Moreover, virtual arbitrators ‘labour’ will cost less, which makes a signif-
icant decrease in the expense incurred by parties for an arbitration. However, what 
might yet be the most attractive factor is virtual arbitrators being less vulnerable to 

no human feelings and are not inclined to favour a party it may be familiar with, nor 
does it have ‘personal points of view’ or ‘moral inclinations’ on the subject matter. 
 
• Reduction of the Margin of Error

the likelihood of the award being tainted by human error or weaknesses of illogicality. 
It would compensate for the human error in decision making and substitute it with 
more precise assessment of the facts.

A study of Israeli parole judges over a period of time analyzed the pattern of how 
judgments were rendered. In the morning, the judges would grant applications for 
parole at an average rate of 65%. The percentage of successful applications then de-
clined towards lunch time and subsequently surged back to the average of 65% im-
mediately after lunch.19 It was apparent that the gravity of the crime had no relation 

their hunger! 

 
18  Gabrielle Kaufmann-Kohler and Thomas Schultz, The Use of Information Technology in Arbitration (2005) 
<http://lk-k.com/wp-content/uploads/The-Use-of-Information-Technology-in-Arbitration.pdf> accessed 17 
April 2021.
19  Bryant Ben, ‘Judges Are More Lenient After Taking a Break, Study Finds’ (the Guardian, 2011) <https://
www.theguardian.com/law/2011/apr/11/judges-lenient-break> accessed 11 February 2021.
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Hindrances to the Virtual Arbitrator 

However, the readiness of acceptability of an award rendered by a virtual arbitrator, is 
yet to be determined. Despite the fast development of AI, it cannot yet, fully compre-

• Concerns regarding Right to be Heard and Transparency

Nevertheless, reconciling themselves to such decisions may not come easy to parties. 
-

tails. Failure to give attention to factual details may bring about the breach of the right 
to be heard. This would be a concerning factor for parties who want their subjective 
merits to be heard and understood rather than depend on a process which compares 
the case at hand to a database of what it thinks are similar cases.

The transparency of these awards may also be questionable as the decision given may 
not articulate the reasoning of the decision to the satisfaction of the parties. AI sys-
tems would not disclose algorithms and coding that eventually leads to the output (the 
award), unlike in the case of a reasoned arbitration award by a human arbitrator. The 
fairness of such an award and whether such an award would be accepted by parties is 
questionable. 

•  Promotes Stagnation of Legal Development

A critical argument against the AI arbitrator is that virtually rendered decisions may 
lead to stagnation of legal progress. Decisions may become conservative with the risk 
of maintaining certain trends. There is no system of precedents in arbitration as cases 
are decided on individual circumstances. Stagnation may set in due to the award being 
based on the analysis of existing data and not the ability to change or develop the law 
as a response to the changes in human thinking and behavior. In other words, human 
creativeness and innovative resolutions to disputes which have a positive impact for 
the development of the legal system is lost.

There are also concerns linked to the existing legal framework as the existing arbitra-
-

tors to be a part of arbitrations. 
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• The New York Convention and the Issue of Public Policy

Most arbitration rules do not specify the need for a “human” arbitrator, nor do they 
expressly provide for virtual arbitrators. The most important question is whether the 
recognition or enforcement of an AI rendered award would be denied on the basis 
of public policy contained in the Convention on the Recognition and Enforcement 
of Foreign Arbitral Awards (The New York Convention). As per Article V (2) (b) of 
the Convention, the competent authority in the country where the recognition and the 
enforcement are sought may refuse to enforce the award if it is contrary to the public 
policy of its country.20 

Whether an AI arbitrator rendered award would be in violation of public policy cannot 
-

ously evolves to meet changing needs and circumstances. 

Nevertheless, this entire argument on public policy may fail should the parties agree 
to an AI rendered award. Eventually, it will all depend upon the reception of local 
courts to technology and the importance it attaches to party autonomy.21

• The Lack of Human Touch 

One of the arguments that may be posed by arbitration practitioners would be the eth-
ical reasons due to the absence of human qualities. Emotions which include empathy 
or even anger, play a vital role in legal decision making. 

Additionally, humans assume that there is an intrinsic value in being heard by a hu-
man being, who is subject to duties of respect and justice.22 However, this leads to 
“nonsense and ideals contrary to the ideal of justice” as Nappart points out.23 

Despite the hindrances against the virtual arbitrator, its emergence cannot be disre-
garded or set aside. The legal status of AI in the arbitration sphere may soon change in 
 

20  Convention on the Recognition and Enforcement of Foreign Arbitral Awards (Adopted 10 June 1958 
Entered into force 7 June 1959) 
21 Katia Fach Gomez and Ana Mercedes Lopez-Rodriguez, 60 Years Of The New York Convention: Key Issues 
And Future Challenges 
Over Arbitration?”, [2018] Asian International Arbitration Journal.
22

-
gence/> accessed 8 April 2021.
23 Uk.practicallaw.
thomsonreuters.com, 2018) <https://uk.practicallaw.thomsonreuters.com/w-016 8848?contextData=(sc.De-
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 the near future. Proof of this was seen when the members of the European Parliament 
mooted to provide legal status to virtual systems, classifying them as ‘electronic peo-
ple’ and holding them liable for their acts or omissions.24

Such developments would open the gates to allow parties to appoint virtual arbitra-
tors, even in countries like Brazil, Ecuador, and Peru25 that expressly require ‘human’ 
arbitrators. Even if parties were not allowed to appoint virtual arbitrators by the law 
as in the countries mentioned, it does not prevent parties to consent to use virtual ar-
bitrators at the point of a dispute in accordance with their contract. 

Entrance of the Hybrid Arbitrator 

computers and its application capabilities in resolving legal disputes at present, dwarfs 

and will continue to grow.26 What is evident is that AI and humans, each have their 
-

come the weaknesses of AI is to have a hybrid system, where both the real arbitrator 
and the virtual Arbitrator work in harmony. 

AI’s success in terms of predicting outcomes will eventually lead to the ability to 
make awards. This is already happening in relation to judicial decisions given out by 
Courts. One of the most famous examples is the Loomis case,27 where the judge used 
AI to assess an appropriate sentence. The judge used the virtual system as a check 
rather than actually delegating the decision to it. A similar route can be taken by arbi-
trators where AI is used to support the human arbitrator as a supplement to or assist 
their decisions. 

Another method in accommodating AI in arbitration would be to have a Tribunal 
where one or two arbitrators are real and the remainder a virtual arbitrator system. 

Such methods would allow for the evolution of arbitration bringing about better ac-
curacy as well as transparency without completely doing away with the human touch. 

24  Vagelis Papakonstantinou and Paul De Hert, ‘Refusing to Award Legal Personality To AI: Why the Europe-
an Parliament Got It Wrong’ <https://europeanlawblog.eu/2020/11/25/refusing-to-award-legal-personality-to-
ai-why-the-european-parliament-got-it-wrong/> accessed 24 April 2021.
25  Brazilian Arbitration Act 1996; Ecuador Arbitration and Mediation Law 1997; Peru Arbitration Law 2008.
26  Kim Franklin, ‘AI Technology and International Arbitration - Are Robots Coming for Your Job?’ (Ciarb.
org, 2020) <https://www.ciarb.org/news/ai-technology-and-international-arbitration-are-robots-com-
ing-for-your-job/> accessed 22 April 2021.
27  State of Wisconsin v Eric L. Loomis (2016) 881 N.W.2d 749.
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Such approaches would provide a satisfactory solution to both those who emphasize 
on human interaction in an arbitral proceeding and those ready to place their faith on 
AI.

Other Concerns of the Technological Shift 

In the very likely event of virtual arbitrators being brought into the tribunal, in which-
ever capacity, there would be two major concerns from the point of view of arbitral 
seats. Firstly, the respective legislation and rules must adapt to changes accordingly 
as mentioned above. 

Secondly, integrating AI into the existing arbitration system would involve a consid-
erable initial investment and time, considering the training needed to adjust with such 
technology. The need for intelligent algorithms will automatically increase the price 

involved in arbitration.

Conclusion

Should Human Arbitrators Adapt to AI, Embrace and Evolve?

As discussed, it is apparent that even the element of human cognition can be substi-

arbitrator at present are of technological nature and the limitations of the present legal 
framework.

-
tions to these limitations. Arbitrators who try to hold on to tradition resisting change 
and seek to suppress innovation will be pushed away and left behind. While it is im-
portant for the arbitration community to express the need for empathetic arbitrators, 
who are able to explain and feel their decisions, AI should be welcome by the arbitra-

The legal framework was not structured to prohibit appointment of virtual arbitrators. 
With the evolution of technology, it will become imperative that the existing laws be 
amended accordingly.

Human arbitrators should not be over cautious on redundancy due to the emergence 
of AI. They should see AI as a crucial necessity to the development and evolution of 
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futile endeavor. What the human arbitrator must strive to attain is the skills needed to 
master the AI systems in order to become administrators of the systems. Further, they 
should make use of them as to better themselves and the awards they render. This will 
also ensure improved transparency and justice. Arbitrators will not be made redundant 
if they choose to ride the wave of technology. Not only will they survive but become 

In conclusion, AI should not be considered a threat but a new avenue by which the 
human intellect is allowed to progress freely in resolving commercial disputes of the 
current and future society. One may be cautious against the use of technology that 
may contravene procedural safeguards and compromise the quality of justice. How-
ever, it would ultimately, be up to the parties to appoint such virtual arbitrators should 
they eventually exist. As with any disruptive innovation, trust would be the overriding 
consideration. If the parties trust AI, then there is nothing to obstruct them from using 
it, particularly in arbitration where party autonomy is a cornerstone principle.28 Final-
ly, the most realistic and smooth transition would be to welcome a hybrid arbitrator 
which would not bring about redundancy to arbitrators but rather would become a 

28  Nigel Blackby and others, Redfurn and Hunter on International Arbitration (6th edn, Oxford University 
Press 2015) 100.



86

Subjects or Objects of Law? Critical Analysis of the Legal 
Status of Indigenous People with Special Reference to  

Veddas and Native Americans

 
Sathmi Yomini Witharana1 

Abstract

Indigenous people are long established societies who are in almost all cases a marginalised group, 
numerically inferior to the rest of the population of the state. Despite being original inhabitants 
of the territory, they are often considered as objects (as opposed to subjects) in the eyes of the 
law. Indigenous people are said to be objects of law because their opinions are often disregarded 
in state-level decision making. Notwithstanding the constitutional obligation on states to treat all 
citizens equally and to provide them with equal protection of the law, the grievances of indigenous 
communities fall through the cracks. Colonisation is said to be the driving force behind this problem.

The concern of indigenous people on being subjects or objects of law illuminates whether indige-
  .noitalupop eht fo ytirojam eht sa stnemeltitne dna sthgir emas eht detnarg era seitinummoc suon

This notion will be assessed by examining indigenous communities of two jurisdictions inclusive 
of Sri Lanka and United States of America. Veddas are the indigenous community residing in Sri 
Lanka and Native Americans who also identify themselves as Alaska Americans are the indigenous 
community residing in America. 

In addition to the constitution or the fundamental laws of the land which highlights equality of all 
citizens of the country national and international framework is established to safeguard the inter-
ests of indigenous people. These frameworks question the notion of indigenous people described as 
objects of law which displays the states considering the interests of the community and rather the 
question lies on the fact that indigenous people are not educated of their rights and privileges.  The 
state recognises them as a part of the land but the extent to which they are involved and treated as 
the majority is unsaid. This uncertainty can be addressed through analysing their lifestyles which is 
inclusive of their literacy rate and income. A pivotal factor of addressing the uncertainty is to look 
at the extent of their involvement in the decision making of the state and their representation and 
contribution to community.

The study will ultimately state the reason for identifying indigenous people as a marginalised com-
munity from the majority of population along with the ways in which they can be included in the 
society as a community rather than excluding them. The study will further point out that the estab 
 

1
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lished national and international frameworks to safeguard the interests of the indigenous people 
are discriminatory although they were drafted to bring equality between indigenous people and the 
 
 majority population. Erasing the existing gap between the indigenous community and the majority of 
the population is of fundamental importance for indigenous people to be recognised as subjects of law. 

This research will follow the qualitative research paradigm to study the available literature on in-
digenous people and colonisation. A library-based approach will be taken to analyse the national 
and international instruments enforced to safeguard indigenous communities such as United Na-
tions Declaration for Indigenous People and Indigenous and Tribal People’s Convention. The study 
will be concluded by arguing that the law should seek to recognise indigenous people as subjects of 
law, instead of identifying them as objects of law.

Keywords: Colonisation, Indigenous people, Marginalised group, Object of law, Subject of law

Indigenous people are recognised as the existing descendants of people who inhabited a 
particular territory either wholly or partially prior to the settlements of communities from 
various cultures and ethnic groups arrived from across the globe.2 -
cial Rapporteur of the Sub-Commission on Prevention of Discrimination and Protection 
of Minorities, stated that indigenous people, communities and nations are “those which 
are having a historic continuity with the pre-invasion and pre-colonial societies that de-
veloped on their territories, consider them distinct from other sectors of the societies now 
prevailing on those territories or part of them. They form, at present, non-dominant sectors 
of society and are determined to preserve, develop and transmit to future generations their 
ancestral territories and ethnic identity as the basis of their continued existence as peo-
ples, in accordance with their own cultural patterns, social institutions and legal system”.3 
 
Indigenous people are composed of distinct cultural, linguistic and spiritual attributes 

-
tile, state political apparatus which is a result of colonisation.4

2

3
<https://www.un.org/development/desa/indigenouspeoples/about-us.html> accessed 3 April 2021.
4  Mary Ellen Turpe, ‘Indigenous People’s Rights of Political Participation and Self-Determination: Recent 

 
al Law Journal 579.
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Prior to the modern colonisation which began in the 15th century, laws were drafted 
and implemented to cater to the needs of the respective communities which were in-
clusive of the indigenous communities. By the 20th century majority of nations have 
been colonised by European powers causing disruptions in the way of life established 
by the inhabitants of the colonised lands.5 

During colonialism the colonial powers in the pretext of acting in the best interest on 
the colonialised nations disregarded numerous laws practiced in these nations due to 
their ‘savage’ or ‘barbaric’ nature. According to the case of Campbell v Hall,  laws 
that pre-existed to the transfer of sovereignty could be changed if the laws are bar-
barous from the point of view of natural justice as understood by English law. Lands 
which were populated and owned by indigenous communities were conquered for 
many centuries which resulted in exploitation of people and lands in the conquered 
territories.7

After decolonisation, these states gained recognition as independent states or coun-
tries.8 Despite gaining independence, the indigenous communities experience vari-
ous forms of discrimination such as victimisation and criminalisation. A majority of 

during colonisation. The Indigenous Scholar Aileen Moreton-Robinson illustrates this 
by stating that “Colonisation has not ceased to exist; it has only changed in form from 
that which our ancestors experienced”.9 

Colonisation placed indigenous people and communities at risk of being objects of 
law. Treating a person as an object is known as being objects of law.10 In order to erad-

subjects of law, i.e., a person who, in law, has the capacity to realise their legal rights.11 
 
 
5  Leonard A. Smock, ‘Macroinvertebrate Dispersal’ in Methods in Stream Ecology
6  Campbell v Hall 1 Cowp 204, 98 ER 1045.
7 National Geographic
<https://www.nationalgeographic.com/culture/article/colonialism#:~:text=ByErin%20Blakemore,cultural%20
values%20upon%20its%20people> accessed 15 April 2021.
8  Malcom N Shaw, International Law
9
and Policy. Palgrave Studies in Victims and Victimology.
10 Stanford Encyclopedia of Philosophy

 >accessed 10 April 2021.
11 TheFreeDictionary.com https://legal-dictionary.thefreedictionary.
com/Subject> accessed 10 April 2021.
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Discrimination towards indigenous people and communities has led them to become 
a marginalised group. A UN Development Group Project in 2009 stated that ‘in many 

-
clusion that has left them on the margins on the larger societies they exist.”12 Groups 
and communities which experience discrimination and exclusion as a result of un-
equal power relationships across economic, social, political and cultural landscapes 
are known to be marginalised groups and communities.13 -
norities across 108 countries experience some form of formal legal discrimination. An 
example of such circumstance would be the Plurinational State of Bolivia report that 
20% of indigenous women in the area experience discrimination while seeking health 
care in hospitals and health care centres.14

The indigenous population adds up to 350 million individuals across 70 countries 
representing 5% of the world population and indigenous people add up to 15% of 
world’s poorest people.15 By 2013 the unemployment rate for women of African  
descent in Native America was 8.3% while the unemployment rate among white non-
indigenous women was 5.8%.  The primary cause for poor health among the indige-
nous communities is the high levels of poverty. 

Centuries of slavery and exploitation of lands of the indigenous communities during 
colonisation is viewed as the root cause of the numerous discrimination and disadvan-
tages experienced by the indigenous community. Indigenous communities still face 
spatial disadvantages through the actions of the State as their land is at the risk of 

rights, resources and territories of indigenous communities.

The traditional nomadic lifestyle of Wanniyala-Aeto, an indigenous community in 
Sri Lanka commonly referred as ‘Veddas’ as the leaders of Wanniyala-Aeto complain 

 
12 Grantcrafy by Candid
17 April 2021.
13 (Nccdh.ca https://grantcraft.org/content/takeaways/understand-

 >accessed 17 April 2021.
14
15 Ohchr.org https://www.ohchr.org/
en/issues/Discrimination/Pages/discrimination_indigenous.aspx > accessed 19 April 2021.
16  Promoting Inclusion Through Social Protection, Report on the World Social Situation
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17 Reservations belonging to ‘Native Americans’, in-
digenous people of the United States of America are utilised as dumping grounds for 
nuclear and toxic waste. Native Americans have faced numerous environmental prob-
lems in the past decades due to the exploitation of their natural resources in the past 
few decades.18 According to the Guardian in a survey conducted by the University of 
Oxford, Black Britons, an indigenous group of people who inhabited Great Britain 
from the Iron Age into the Middle Ages, experience discrimination in the Labour 
Market as the survey found that applicants from minority ethnic backgrounds had to 
submit 80% more applications in order to receive a positive response from an employ-
er than a white person of a British origin.19 

-
 

 ultimately in many instances linked exclusion from social protection and inequalities 
between urban and rural areas.20 Discrimination includes, inter alia, failure to grant 
equal opportunities to participate in economic, social and political life in the process 
of development which will gradually lead the discriminated societies at the risk of 
social exclusion.21 ‘Social exclusion’ describes a state in which individuals are unable 
to participate fully in economic, social, political and cultural life as well as process 
leading to and sustaining such a state.22 Social exclusion will gradually lead to the 

The major contributors for social exclusion are poverty and inequality which is ex-
perienced by almost all indigenous communities. According to the World Bank the 
5% of the indigenous population make up to 15% of extreme poor. The International 
Labour Organisation reported that in the landscape of waged and salaried work, in-
digenous people earn on average 18% less than the nonindigenous counterparts.23 Pov 
erty and social inequalities are interconnected as an action against poverty involves 

17  Convention on The Rights of The Child Shadow Report Submission: Indigenous Children’s Rights Violations 

18 Minority Rights Group https://minorityrights.org/mi-
norities/native-americans/ > accessed 20 April 2021.
19
<https://www.theguardian.com/world/2019/jan/17/minority-ethnic-britons-face-shocking-job-discrimination> 
accessed 15 May 2021.
20
21
22 (International La-
bour Organization https://www.ilo.org/global/about-the-ilo/newsroom/news/WCMS_735575/lang--en/
index.htm> accessed 30 April 2021.
23
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targeting the social mechanisms that give rise to and social exclusion.”24

eradicate social exclusion among these societies. This creates the need of ‘social in-
clusion’. Social inclusion refers to the terms of participation in society for people who 
are disadvantaged on the basis of age, sex, disability, race, ethnicity, origin, religion, 
or economic or other status through enhanced opportunities, lack of resources, voice 
and respect for rights.25 Social inclusion of indigenous communities can be created 
through the development of structural adjustment programs and the implementation 
of neo-liberal policies.

Promotion of social exclusion among indigenous societies is hindered with political 
and social control agents, social ignorance, lack of political will, colonised structures 
and internalised colonialism and oppression. Numerous states undergo internalised 
colonialism, racism and oppression despite of decolonisation challenging social in-
clusion of indigenous communities.27 In order to eradicate the risk of complete objec-

marginalised community. Indigenous people and communities are the most disadvan-

poor, illiterate and unemployed and these factors gradually lead these communities to 
become objects in law.28

In order to eradicate this risk, it is vital to lift indigenous people out of poverty and en-
courage them be a part of policy making. Their participation in policy making ensures 
actions being taken in their best interests alongside with their voices being heard. 
However very less opportunities are presented to these communities to engage in 

24

25 -
disciplinary Studies in Social Inclusion. 
26
Law Review 18. 
27

un.org https://www.un.org/press/en/2017/gashc4203.doc.
htm> accessed 1 May 2021.
28 Jaunius Gumbis, Vytaute Bacianskaite and Jurgita Randekeviciute, ‘Do Human Rights Guarantee Autono-
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Certain indigenous people and communities are discouraged from engaging in na-

to hold views, to make choices and take actions based on their personal views and 
beliefs.29 Right to self-determination refers to the right to freely determine their polit-
ical status and freely pursue their economic, cultural and social development. Right 
to self-determination is not only a universal application but also an integral part of 
human rights law embodied in Article 1 of the Charter of the United Nations. This 
proves many indigenous communities are deprived of fundamental human rights 
demonstrating that they are at a higher risk of becoming objects of law.

In order for indigenous people to be accepted as subjects of law, instead of a marginal-
ised group on the verge of becoming objects of law, it is important to erase the existing 

International law grants every person the right to self-determination which inevitably 

right to self-determination as this right is often framed by governments according to 
the positivist approach in international law.30

voters. Notwithstanding that the right to vote or franchise is recognised as a funda-
mental human right, this right is rarely exercised by indigenous people. Such hurdles 
discourage indigenous people from participating in elections and ultimately national 
decision making.31 Other factors which hamper indigenous people from participating 
in national decision making includes geographical isolation, depressed socioeconom-
ic conditions and lack of funding for elections.

Indigenous people can be protected from being excluded and marginalised groups and 
communities in politics by initiating social movements for greater recognition of their h 
 

29  ‘Self Determination’ (unpo.org https://unpo.org/article/4957> accessed 1 May 2021.
30 -

Cultural Survival https://www.culturalsurvival.org/news/new-report-outlines-obstacles-na-
tive-americans-face-voting-and-political-participation > accessed 4 May 2021.
31 https://pdba.
georgetown.edu/IndigenousPeoples/introduction.html> accessed 4 May 2021.
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human and cultural rights and engaging them in active participation in development 
and public decision making. Within the last few decades various movements have 
emerged driving national and international attention towards establishing political, 
socio-economic and cultural rights of indigenous people including the eradication of 
poverty, increasing literacy and employment rates, drafting and implementing regula-
tions for the recognition of indigenous lands and achieving autonomy with a greater 
voice in national and international policy making.32

Americans and Veddas by exploitation and causing massive disruptions on their way 
of life. Traditional colonial practices and traditions entrenched in the legislature of 
the colonised nations leads to the marginalisation of indigenous people during post 
colonisation. Britons too experience various forms of discrimination despite of being 
an indigenous community of a colonising nation.  Colonisers viewed that native laws 
practiced by Native Americans and Veddas as wild and barbaric which exhibits their 

country which led them to be marginalised groups.33

Irrespective of being an indigenous community in a colonising country, Black Britons 
are at the risk of social exclusion as a result of racial discrimination.34 This demon-

indigenous people and communities.

-
mented to secure the rights of indigenous communities. International law has ensured 
that these communities inherit their rights particularly the right to self-determina-
tion, collective land rights, use of natural resources and territories, practice custom-
ary law, environmental conservation, protection of traditional knowledge, intellectual  
 
 

32
ohchr.org/documents/issues/minorities/undpmarginalisedminorities.pdf> accessed 15 May 2021.
33  Bruce Buchan, ‘Subjecting the Natives: Aborigines, Property and Possession Under Early Colonial Rule’ 

34 BBC Bitesize, 
> accessed 15 May 2021.
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property and cultural heritage and free, prior and informed consent to measures that 
35

The prominent international instrument for the protection of indigenous people and 
community is the United Nations Declaration on the Rights of Indigenous People. The 
declaration establishes a universal framework of minimum standards for the survival, 
dignity and wellbeing of indigenous people.  Indigenous and Tribal Peoples Conven-
tion is another international instrument which sets international standards to recognise 
the aspirations of indigenous and tribal people to exercise control over their ways of 
life and economic development along with the maintenance  of their identities within 
the states they live.37

advisory board with a mandate to address issues of indigenous people. 

Many countries have not set up national legislature and policies for the protection of 
indigenous people and their rights despite of them being or at a risk of being a margin-
alised group which raises the question whether these minority groups are mere objects 
of law. In the recent years, several countries have initiated to take steps in ensuring 
the rights of indigenous people and communities. American Declaration on the Rights 
of Indigenous People is an instrument adopted in the United States to ensure that the 
rights of the indigenous people living in America are protected.38 Chile reserved 17 of 
155 seats for indigenous representatives in the constitutional convention which illus-
trates that indigenous communities are starting to engage in national policy making.39 

Indigenous people have been acknowledged in the Sustainable Development Goals 
for 2030 which is inclusive of 17 sustainable development goals for the improvement 
of life and protection of natural resources. The goals have acknowledged indigenous 
people mentioning that Sustainable Development cannot proceed without preserving 
the traditional knowledge and territories of indigenous people.40

 
 
35  United Nations Declaration on the Rights of Indigenous Peoples 2007.
36  Indigenous and Tribal Peoples Convention 1989.
37 United Nations https://www.un.org/
development/desa/indigenouspeoples/ > accessed 5 May 2021.
38
39 Reuters https://www.
reuters.com/article/chile-constitution-indigenous-idUSKBN28Q05J > accessed 10 May 2021.
40 International Institute for Sustainable Devel-
opment https://sdg.iisd.org/commentary/guest-articles/no-sustainable-development-without-indige-
nous-peoples/
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Inequalities and discrimination towards indigenous people have led them to be a mar-
ginalised group. Such extreme marginalisation will ultimately result in these groups 
and people being recognised as mere objects of law rather than being recognised as 
subjects of law. Colonisation a fundamental force which drove indigenous communi-

-
crimination to a greater extent than colonising nations. The arbitrary practices during 
the colonised era contributes towards identifying them as objects of law during post 
colonisation.

From a theoretical perspective of the fundamental law and by laws indigenous people 
and communities are considered and recognised as one of the key subjects of the 
State. Unfortunately, in the pragmatic view they are yet marginalised groups who 
experience tremendous amounts of threats and discrimination and are at a risk of 

rights and privileges. 

-
sources and eventually lead to total disregard of their interests during decision mak-
ing. Many attempts have been initiated by international organisations by drafting and 
ratifying numerous international conventions out of which many are incorporated into 
national legislation to ensure the promotion of rights, voices and justice of indigenous 
people and communities to recognise them as subjects in law. 

In order to achieve the true purpose of these instruments, it is mandatory that indig-
enous people are educated of their rights, privileges and the legal actions available 
during a violation of their rights. The gap between indigenous people and other sub-
jects of law needs to be erased by ensuring equal opportunities in terms of literacy, 

uninformed



 

The rapid spread of COVID-19 has unanimously caused a detrimental impact on the con-
ventional performance of international commercial contracts. The unforeseen consequences 
brought about by this pandemic pose issues regarding the liability for failure to meet the con-
tractual obligations in international sale of goods contracts. The doctrines of force majeure 
and supervening impossibility play pivotal roles in the spectrum of international commercial 
contracts during COVID-19. Concerns have been raised in the international business arena 
on whether the contractual parties are being excused from dispensing their contractual ob-
ligations, standing behind the veils of force majeure and supervening impossibility. Bearing 
that in mind, this paper probes the ways and means international commercial law facilitates 
as reliefs for the non-performance of contractual obligations during the COVID-19 pandemic 
by international legal instruments such as the United Nations Convention on Contracts for 
the International Sale of Goods (CISG) and The International Institute for the Unification 
of Private Law Principles of International Commercial Contracts (UNIDROIT Principles). 
It also discusses the application of force majeure and supervening impossibility during the 
COVID-19 pandemic. This research was carried out using the Black Letter approach, where 
primary and secondary sources were comprehensively used. Findings of this research reveal 
that COVID-19 is likely to be considered an event beyond parties’ control under the provisions 
of the said legal instruments, although the probability of successfully invoking the provisions 
will depend on the facts of each case. 
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-
tion declared it a pandemic on 11th March 2020.2 Thenceforth, countries have taken 
various measures to limit mobility, both domestically and internationally, including 
national lockdowns, curfews, and suspensions of overseas travelling. COVID-19 

and cross-border commercial transactions. It has disrupted supply chains around the 
world. While demand for certain products, such as consumables, has increased, de-
mand for others, such as white goods, has decreased.3 These unusual conditions raise 
concerns regarding the accountability of parties to international commercial contracts 
for breach of contractual obligations arising from the COVID-19 pandemic. As the 
issue evolves, force majeure provisions and the doctrine of supervening impossibility 

4 If a contract does not include 
a force majeure provision, the parties must rely on the applicable laws.5 Given the 

-
sibility in selected civil law and common law jurisdictions to provide relief for the 
breach of contractual obligations caused by the COVID-19 pandemic.

This doctrinal research includes an analysis of primary legal sources such as interna-
tional conventions, statutes and case laws and secondary legal sources such as books, 
journal articles, and internet sources in order to provide a rational and cohesive ex-
planation of the applicable laws on the topic. Due to the novelty of the subject under 
consideration, the study has been limited by the scarcity of recent case laws on the 
subject. The focus of the study is limited to contractual obligations arising from inter-
national commercial contracts.

2 World Health Orga-
nization Europe -
rus-covid-19/news/news/2020/3/who-announces-covid-19-outbreak-a-pandemic> accessed 14 September 2021.
3 DL & F De Saram -

2021.
4

5
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A. Force Majeure Clauses 

commercial contracts to address the incidents after the contractual performance. This 
-

ed, by making the implementation more arduous, more expensive, or more fully im-

by a force majeure provision. The actual consequences of enforcing a force majeure 

provision has a short-term impact, contractual performance could be suspended, and 
yet the contract would be terminated where the period is uncertain. In the wake of the 
epidemic, a revised force majeure provision was released by the International Cham-

agreements.

incident is described by the ICC as ‘a situation preventing or obstructing a party from 
7

been anticipated at the completion of the contract and with consequences that the par-
ty concerned was unable to prevent or resolve.8

clauses generally specify the form of circumstances that cause it, often based on prior 

may involve political, social upheaval and judicial upheaval or natural disasters. The 

causes it.

A force majeure provision that explicitly addresses outbreaks will be valid and en-
forced during the outbreak period. Nevertheless, unless the contract explicitly ad-
dresses the pandemic, a party might be able to depend on another circumstance spec-

 
 

6 ICC
iccwbo.org/publication/icc-force-majeure-and-hardship-clauses/> accessed 20 March 2021.
7
8  Ibid.
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foreign business agreements than its 2020 provision, and it contains ‘epidemics’ as a 
reason to form a force majeure occurrence.9 Hence, the provision could be enforced 
during the pandemic, as it is an epidemic in the international dimension. Other inci-
dents, such as ‘extended transportation disruption’, could also trigger the provision if 
the goods are transported through the air and an epidemic shut airports down. Certain 
provisions involve a general term ‘any other occurrence beyond the entities’ control’, 
which also covers the pandemic.  

A causal relationship between the triggering incident and an individual’s capacity to 
carry out the contract, as negotiated, would then be critical. Unless the force majeure 

caused a party’s inability to implement must be established. Thus, if the occurrence 
under the provision is a ‘pandemic’, the party’s ability to implement should be pan-
demic-related.10 Ultimately, the party attempting to invoke the force majeure provi-

repercussions of the triggering incident.

either party sustaining non-performance liability, excuse a party from obligation for 
non-performance, or terminate the contract. The redress from implementation and 
accountability for non-implementation is restrained to the length of the obstruction by 
ICC 2003 and 2020.11 

B. Doctrine of Supervening Impossibility 

The parties to a contract may depend on the contractual rules that regulate the cases 
to address the issues of whether a contract should not include a force majeure provi-

The frustration principle in English law, for instance, exists in certain restricted cases 
where an incident arises after the contract has been entered into, which leads the con-

9  Yasoda Wijerathna, ‘Non-Performance of Contractual Obligations in International Commercial Contracts in 
-

10
< https://www.geldards.com/coronavirus-impact-on-commercial-contracts.aspx> accessed 20 March 2021.
11

20 March 2021. 
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tract to become unfeasible or would render the performance drastically distinct from 
what has been agreed.12 A single instance of economic distress for either party will be 

incident in dispute, and no individual must have explicitly or impliedly triggered its 
occurrence. When the principle of frustration applies, the contract is legally terminat-
ed.13 

In contrast, the repercussions of a substantial alteration in the situations establishing 
the foundation of the agreement are addressed in the German Civil Code. An amend-
ment could be sought where the entities do not enter into the contract or entering 
upon distinct terms and have anticipated this alteration.14 This is conditional upon 
the fact that it is not permissible for either party to enforce the contract, considering 
all the situations in the matter involving the contractual risk-allocation.15 If the con-
tract cannot be amended, or if the amendment cannot reasonably be anticipated to be 
enforced on the party concerned, such party could withdraw from the contract or, in 
terms of a long-term contract, cease it by providing notice.
provides a statutory clause of force majeure for unpredictable circumstances outside 
the parties’ control when the contract was formed and which caused the performance 
unfeasible.17 If the performance is still practicable but excessively arduous to one 
party, that party could claim impossibility.18 As per the supervening impossibility, the 
involved party may require the contract to be renegotiated. Termination of the contract 
may occur or judicial remedy can be sought, if the other party rejects renegotiating.

party from the obligation for non-performance of international commercial contracts 
where the default was owing to a hardship outside its control, and the hardship could 
hardly be reasonably anticipated in the completion of the contract or prevented or 
overcome its repercussions.19 This exclusion only persists for the length of the hard-
ship.20 The CISG implies that there is no obligation for damages but that the other par-

12
Victoria U. Wellington L. Rev. 413-438, 417.
13
Commercial Law 1-4, 3.
14  German Civil Code, art 313.
15  Ibid.
16  Ibid.
17
18  Ibid, art 1195.
19
20 Ibid,
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ty can retain all other non-performance rights.21 Accordingly, the contract can be pre-
vented if the hardship is such that non-performance leads to a substantial violation.22

In contrast, a party’s non-performance is excused if it is a hardship ‘beyond its con-
-

23 The proviso is that the non-performing party ‘cannot fairly presume to take into 

change the contractual balance’ due to an increment in the performance costs or a 
reduction in the performance value.24 

impossibility wherein, if a contract subsequently becomes impossible, the law consid-
ers the entire contract as terminated unless otherwise explicitly agreed by the parties.25 

the event or conditions impeding performance must be physical or legal rather than 
purely economical.  Secondly, a contractual party may not use and depend on the 
concept to exempt itself from performance if the contracting party induced the super-
vening incident.27 Consequently, when a supervening impossibility is invoked, a court 
will consider ‘the nature of the contract, the parties’ relationship, the circumstances of 
the case, and the nature of the impossibility invoked’ in determining whether or not to 
discharge the underpinning contract based on the supervening impossibility.28

C. Application of Force Majeure and Supervening Impossibility during the 
COVID-19 Pandemic 

clauses are interpreted with the assumption that they will be limited to supervening  
 
 
21
22  Ibid, art 25.
23
24
25 -

26

27
28  Ibid. 

Ibid,

Ibid,
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events that occur without the contracting parties’ default and for which the parties 
have not taken accountability.29 Along with force majeure clauses, hardship clauses 
may also be added under English Law. Such a clause stipulates that parties will rene-

similar weight on the relevant clause’s terms. In JN Contemporary Art LLC v Phillips 
Auctioneers LLC,30 an auctioneer cancelled the auction and revoked the contract after 
declaring a state of emergency and issuing presidential directives prohibiting the op-
eration of non-essential enterprises in response to the COVID-19 pandemic. Although 
the dealer sued the auctioneer to perform the contract, the court dismissed the action 
considering the contract’s force majeure clause. Similarly, in Friends of Danny DeVito 
v Wolf,31 the pandemic has summarily constituted a force majeure event that triggered 
the Governor’s authority to declare shut-down orders.

Experience suggests that certain force majeure clauses will be triggered by the same 
catastrophic global event and while others would not, which implies that the applica-
bility of such clauses to the COVID-19 pandemic will depend on the contracts and the 
underpinning circumstances.

On the contrary, many civil law jurisdictions have embedded the notion of force ma-

majeure refers to an unforeseen event beyond a party’s control and could not have 
been reasonably anticipated at the time of the contract.32 In Italy, force majeure is not 

-
bility, under which obligations may be excused or suspended if performance becomes 
unfeasible for reasons unrelated to the performing party.33 In Spain, the COVID-19 
pandemic has been held to establish force majeure, although the announcement did 
not make the performance of the respective contract unfeasible.34

 
29

30
31
32

DLA Piper
19-force-majeure-and-frustration/> accessed 15 September 2021.
33 

34
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clauses during the COVID-19 pandemic.35 Egypt Council of State has declared that 
the pandemic constitutes an instance of force majeure.  The Superior Court of Que-
bec recently held in Hengyun International Investment Commerce Inc v Québec Inc,37 
that a commercial landlord could not collect rent from a tenant during the period of a 

its obligation in providing peaceful possession of the premises.  Netherlands, Germa-
ny, and Italy have also had similar court disputes involving tenancy contracts during 
the pandemic.38 

Certain civil jurisdictions, most notably China and Italy, have embraced the practice 

unable to meet contractual commitments. As of 30 April 2020, the China Council for 
-

39

to serve as evidence of a force majeure event in the case of future disputes among 
the parties. Nevertheless, parties must still examine the connection between the par-
ticular COVID-19 limitation invoked and their performance duties, as well as whether 
the restriction falls within the scope of the force majeure clause established as a matter 
of construction.

supervening impossibility. This, nevertheless, is dependent upon the impossibility of 
having a material impact on the contract’s agreed manner of performance, especially 
when a temporary impossibility is invoked. As an instance similar to COVID-19, in Li 
Ching Wing v Xuan Yi Xiong,40 a Hong Kong court has decided an interim government 
isolation order prohibiting a tenant from accessing his apartment for ten days during 

35  Catherine Pédamon and Radosveta Vassileva, ‘Contractual Performance in COVID-19 Times: Does An-

36 Da-
vies

37
38 Cey-
lon Today
covid-19-impacts-on-performance> accessed 15 September 2021.
39
40
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There is still considerable dispute under English law on whether the supervening im-
possibility must be that of the contract’s governing law or that of the place of per-
formance.41

times during the outbreak. In general, impossibility should prohibit the performance 

perform an illegal act, where it has to be performed.

A variant of this problem may emerge during the COVID-19 pandemic when au-

companies act in accordance with them. During the SARS epidemic in Spain, gov-
ernmental recommendations were used to activate a contract’s force majeure clause.42 
While the situation is analogous to the COVID-19 pandemic, numerous legislators 
have responded with, more or less, comprehensive emergency legislation aimed at 

-

to perform. While the burden of proof will continue to rise, the Courts will assess the 

obligations. Thus, growth in the number of commercial contracts containing force 
majeure provisions seems to be expected to explicitly address government-imposed 
lockdowns, outbreaks, and pandemics, in addition to more conventional events such 
as acts of God and natural disasters.

Moreover, it is noteworthy that some proactive measures have been taken by govern-

the COVID-19 pandemic as a ‘natural disaster’ in government contracts. Such steps 
pave the path to build trust and safeguard parties’ interests during challenging times 
like these.

41

42
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However, there still remains ambiguity as to whether the responses by the internation-
al commercial instruments such as the CISG and UNIDROIT Principles are appropri-

virus spread. The COVID-19 pandemic serves as an incentive to revisit how contract 
-

will not alleviate the necessity for a more comprehensive analysis of the problem to 
revise existing legislation on unpredictable post-performance events.






