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A CRITICAL STUDY REGARDING DOMESTIC VIOLENCE 
AGAINST WOMEN AND ABUSE COUNTERMEASURES 

 

ABSTRACT  

Domestic violence inflicts far more suffering than outward bruises and scars. This research is based on the 

Sri Lankan context but if any other countries' perspectives are needed the author will be using those as 

references for evaluation. During the Covid-19 pandemic, Domestic Violence (DV) increased drastically. The 

research taking the approach of a qualitative analysis found that both genders face DV and women are the 

most victimized. This paper provides a holistic knowledge of domestic violence. Firstly, the author gives a 

clear picture of domestic violence as an introduction. Secondly, the definition of domestic violence and types 

of domestic violence is discussed. Domestic Violence occurs in numerous ways, especially controlling 

behavior and coercive behavior and this will be addressed in the next chapter. The author also analyzed the 

current situation of women in Sri Lanka. To solve the issue of DV, its causes/reasons should be identified. 

Therefore, the author discusses the causes of DV-specifically the main form of DV as the Intimate Partner 

Violence (IPV) and why it has increased during Covid-19 pandemic. DV contradicts with Human Rights, such 

as right to life, freedom from torture and inhuman or degrading treatment and so on. After a rigorous 

analysis, considerable remedies and recommendations are suggested to reduce DV from our society. 
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INTRODUCTION  

Domestic violence used to be disregarded as less severe than violence on the street or in other public places. 

It was best left to the couple and their family to address the ‘marital conflict' or 'private concern.' It was not 

regarded to be a circumstance in which the police would be required to intervene.1 

 

Domestic violence has become more frequently recognized in recent years as being as serious as street 

violence. According to popular assumptions, the location of violence makes no impact. A punch in the 

bedroom might be just as harmful as one in a bar. Early feminist writings aimed to achieve the same goal. 

The fact that the violence was "just domestic" should not be taken lightly.2 

 

According to this article, domestic violence should be treated more seriously than violence perpetrated by 

strangers. This is accomplished by identifying wrongs that are unique to domestic abuse and do not occur 

in circumstances involving strangers. These are grave infractions and their acknowledgment underlines the 

importance of building an effective response to domestic violence. The purpose of this article is to define 

domestic abuse. It will then go into the four specific wrongs of domestic abuse in detail before concluding 

that these wrongs require an immediate legal reaction to domestic violence. 

 

DEFINITION OF DOMESTIC VIOLENCE  

The current definition of domestic violence is: any incident or pattern of incidents of physical or sexual abuse, 

violent or threatening behavior, controlling or coercive behavior, economic abuse, psychological, emotional, 

or other abuse between those aged 16 and over who are personally connected.3 

Under any circumstance, any emotional abuse - defined as a pattern of cruel, inhuman, degrading or 

humiliating conduct of a serious character directed at an aggrieved person is strictly prohibited. These 

                                                           
1  Michelle Madden Dempsey, “Prosecuting Domestic Violence: A Philosophical Analysis”, (Oxford Legal Studies Research 

Paper No. 15/2009, Oxford University Press, 2009), < https://ssrn.com/abstract=1391024 > accessed 12th June 2022.  
2  Jonathan Herring, The Serious Wrong of Domestic Abuse and the Loss of Control Defence, in Loss of Control and 

Diminished Responsibility in Alan Reed & Michael Bohlander (eds.), 2015. 
3  The Domestic Abuse Act 2021. 

https://ssrn.com/abstract=1391024
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definitions will serve as a foundation for understanding domestic violence. Domestic violence does not have 

to be limited to physical assaults. It also covers psychological assault, which is significant. This definition 

includes "honor"- based violence, intimate partner abuse, female genital mutilation (FGM) and forced 

marriage, indicating that victims are not always restricted to a one gender group.  

 

Part one of the ‘Domestic Abuse Act of 2021’4 identifies coercive and controlling behavior as a form of post-

separation abuse. It is no longer required for perpetrators and victims to live together or be in a relationship 

to incur such behavior. The act also recognizes children as victims of domestic violence. For the first time, a 

child who watches, hears or experiences domestic abuse and is related to either the victim or the perpetrator 

is considered a separate victim of domestic abuse. 

 

THE TYPES OF DOMESTIC ABUSE  

 

 

 

 

 

 

 

 

 

 

 

                                                           
4 Ibid. 
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CONTROLLING BEHAVIOR  

Separating a person from sources of support, utilizing their resources and capacities for personal gain, 

denying them the tools they need for independence, resistance, escape and restricting their everyday 

actions are all examples of controlling behavior. It will inflict the victim a considerable psychological distress, 

including anxiety, trauma and mental disease. It establishes unseen chains of terror that restrict every 

aspect of a victim's existence. Because we have been accustomed to it, it is tough to detect the controlling 

behavior. The author has listed some indicators of controlling behavior below. 

 

A controlling partner: 

• Make judgments without seeking your input. 

• In a relationship, they consider themselves to be the boss or the dominant one. 

• Examining your regular routine 

• Having control over your freedom to travel and your choices 

• Threats, ultimatums, and blackmail may be used. 

• Make you feel like you have something to prove to them all the time. 

• Have a system in place to hold you liable for everything. 

• Invade your sense of privacy. 

 

In simple terms, your partner must want to live your life according to their wishes while maintaining constant 

control over your activities. Identify the behavior and try to eliminate it. 

 

COERCIVE BEHAVIOR  

Domestic abuse does not have to be physical all the time. Coercive behavior is well-defined as an act or a 

series of actions of assault, humiliation, threats, intimidation, or other methods of abuse designed to punish, 

damage, or intimidate a victim. Although there is much to be said about these criteria, they do present a 

clear picture of domestic abuse. We are talking about the abusive behavior of persons in intimate 

relationships, as both definitions make clear. This does not have to be limited to married couples; it also 
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applies to anyone who is in a close cohabiting relationship. This chapter focuses on identifying the wrongs 

that are unique to domestic violence, rather than on defining it. 

 

COERCIVE CONTROL AS DOMESTIC ABUSE  

Some types of abuse are hard to recognize such as many people have been in toxic/abusive relationships 

without knowingly. Coercive control produces invisible chains and a sense of fear throughout a victim's life. 

It works to limit people's human rights by taking away their freedom and restricting their ability to act. 

Coercive control is discussed by experts like Evan Stark. He explains, "The victim is ensnared in an illusory 

universe constructed by the abuser, entrapped in a world of confusion, contradiction, and terror".5 

 

Traditionally, criminal lawyers define crimes as injury caused to the body. For instance, Offences Against the 

Person Act 1861 (OAPA)6 only focuses on the act which is committed by the defendant as “does the 

defendant’s actions cause a cut or a bruise? or is it just unwanted touching?” However, assessing the 

intensity of the harm by focusing on the current bodily impact is a limited view of harm. This perspective on 

crime ignores the larger context of the parties' relationship and the broader social context in which the act 

is committed. As a result, the law may overlook significant aspects of crime, which we shall address further 

in the next chapters. 

 

The case of R v Dhaliwal7 is an excellent example of the above-mentioned points. Before the victim 

committed suicide, her husband had been verbally assaulting her for a long period. The court examined each 

scenario separately but was unable to determine the offense committed by him. However, it is challenging 

to overlook the brutality of the alleged behavior when the ultimate act of suicide is viewed in the context of 

protracted and frequent exposure to disparaging remarks, the impact of which was such that she was 

compelled to committing suicide. 

                                                           
5 Evan Stark, Coercive control: How men entrap women in personal life, (Oxford University Press 2007). 
6 Offences Against the Person Act 1861. 
7 [2006] EWCA Crim 113.  
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The culprit’s desire to control his victim is the driving factor behind his abusive actions. As a result, it's critical 

to recognize that domestic violence is best understood as a program of "coercive control" (as per Evan Stake's 

words),8 "patriarchal terrorism," or "intimate terrorism" (to use Michael Johnson's phrase).9 Intimate terrorism 

is distinguished from ‘situational couple violence' or 'mutual violence,' according to Michael Johnson which 

we will be looking at further as “intimate partner violence”.  

 

THE SRI LANKAN EXPERIENCE  

The population of Sri Lanka is currently 21.61 million people (about the population of New York). Females 

make up 50.3 percent of the population, while men make up 49.3%.10 Over the years, Sri Lanka has recorded 

a high number of Domestic Violence cases, particularly in terms of free and equal access to education and 

healthcare. However, with structural barriers and societal norms that perpetuate gender stereotypes and 

biases, women continue to be underrepresented and discriminated against in the economic, political, and 

social spheres. 

 

In Sri Lanka, women account for only 32.5 percent of the labor force, compared to 72.4 percent for men. 

Similarly, women have a youth unemployment rate of 36.3 percent compared to 21.1 percent for men.11 Many 

factors contribute to women's low labor force participation in the United States, including a lack of affordable 

and high-quality childcare, a lack of support for sharing household tasks, and some hostile office 

environments. 

 

                                                           
8 Stark (n5). 
9 Michael Johnson, “Apples and Oranges in Child Custody Disputes: Intimate Terrorism vs. Situational Couple Violence” 

(2006) 2 Journal of Child Custody 43.   
10 United Nations Department of Economic and Social Affairs: Population Division, “Quick facts about the population of Sri 

Lanka” (Sri Lanka Population Commission, 3rd Nov 2020) <Sri Lanka population (2022) live — Countrymeters> Accessed 
2nd of March 2022.  

11 Department of Census and Statistics “Sri Lanka Labour Force Survey 1st Quarter” (Sri Lanka Labour Force Commission, 
2020 Oct 2nd) <LFS_Q1_Bulletin_2020.pdf > Accessed 5th of March 2022. 

https://countrymeters.info/en/Sri_Lanka
about:blank
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Furthermore, because many women work in low-wage employment, crises like COVID-19 have 

disproportionately affected female-headed households, which represent for more than a quarter of all 

households in Sri Lanka. As a result, many female heads of households lack access to social protections and 

are more likely to bear the triple burden of supporting their family while simultaneously providing unpaid 

care and performing household duties. 

 

A research program based on DV was done by the University of Peradeniya's Department of Forensic 

Medicine. 64 percent of the participants said they had experienced domestic abuse, while 32% said they 

had never experienced it. However, 4% of people were unsure whether they had been subjected to domestic 

violence. In this poll, 75.6%, 50%, 57%, and 56% agreed that domestic violence includes sexual violence, 

verbal abuse, denial of necessities, and psychological abuse, whereas only 32% believed that damaging 

property is included. Figure 3 depicts knowledge of the elements of domestic abuse. 

 

 

 

 

 

 

 

 

 

 

In Sri Lanka, women are currently underrepresented in politics. Women make up only 5.3 percent of the Sri 

Lankan Parliament, or 12 out of 225 lawmakers and the island nation ranks 182 out of 193 countries in the 

Inter-Parliamentary Union's list (IPU). Despite early achievements such as the election of the world's first 
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female Prime Minister, women's representation in national legislatures has never surpassed 7% in Sri 

Lankan elections since 1931.12  

 

Women do not allow themselves to be involved in complex topics in the early stages. There is a traditional 

culture in which women are expected to care for their families and this is seen as a vital obligation. They 

were given the task of managing the household parameters, such as caring for their husband and family. 

Men are expected to participate in the family economy, whereas women are not. This is one of the main 

triggers of violence against women, which they bear for the sake of their families. However, in today's world, 

women are breaking down these barriers and emerging from their shells. Furthermore, the prevalence of 

this type of old thinking is dwindling, while women's empowerment is expanding.  

 

 

 CAUSES OF DOMESTIC VIOLENCE  

 

Many factors contribute to domestic violence, but some of them are listed in the graph above. 

 

                                                           
12 Ibid. 



   

 

9 
 

• Economic factors - The family's economic function is very important. The family economy should be 

reinforced to relieve the load. 

According to research, women 

account for 90% of victims.13 The 

most prevalent perpetrators are 

men, whereas the most common 

victims are women. The main 

reason for this is that most 

women rely on their spouses. According to a poll done by Sri Lanka Labour Force 1st Quarter–2020, 

73.9% of women are economically inefficient. This rate is particularly high in rural areas, reaching 

74.5%. Furthermore, women's limited access to financial assets, as well as their limited opportunities 

for education and job, causes them to be economically dependent on their husbands, which contributes 

to DV. 

 

• Legal effects – Low interest in the law, as well as erroneous legal assumptions held by society, have 

been a major factor in the country's decline in corruption. The situation is identical when it comes to 

domestic violence. Most people who need help to prevent domestic abuse aren't aware about the 

safeguards provided under the Domestic Violence Act. 

 

Since 2005, Sri Lanka's Domestic Violence Act has been part of the country's basic legal system. Law is 

a subject that only a small percentage of our social studies examine. Many people in contemporary 

society consider that law and its procedures are extremely complicated. As a result, people prefer to 

avoid going to court to seek justice. Furthermore, because the high charges in the court process and  

the fact that the ruling is taking a long time, people prefer to avoid going to court.  

                                                           
13 I Borza and others, ‘Review of the implementation of the Beijing platform for action in the EU Member States : violence 

against women – victim support : main findings’ (European Institute for Gender Equality, 2015) 
 <https://data.europa.eu/doi/10.2839/58103> accessed 27th August 2022.  
 

https://data.europa.eu/doi/10.2839/58103
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Before 2005, no law addressed DV. Sexual harassment was only covered by Section 5 of the Penal Code,14 

which did not provide for a legal definition. People were unaware that they may seek a protection under 

Section 2 of the Domestic Violence Act 200515 until after it was enacted. Due to a lack of legal understanding, 

victims are forced to bear the violence and wave the route forward. 

 

• Cultural Facts - Culture is a phenomenon that exists all around the world. It is a societal issue that is 

strongly ingrained. People spend their life according to the culture of the society, favoring specific 

cultural features. When it comes to marriage and customs around marriage, culture plays a significant 

impact. 

 

People are guided by culture to live in conformity with society's values. DV is influenced by cultural 

norms such as female genital mutilation. Women in Sri Lankan culture are expected to be polite and 

live according to their husbands' wishes. Women have been indoctrinated to be inferior to men since 

the beginning of our society. Their responsibilities were simpler than those of males, and they had 

fewer obligations to meet. 

 

As a result, women were obliged to accept the fact that they are inferior to their husbands and have no right 

to oppose them. Domestic violence has increased because of this fact. Some women believe that they should 

tolerate domestic abuse, as stated at the opening of this term paper. This demonstrates that some women 

in our society embrace violence as a means of resolving personal conflicts. This mindset is akin to valuing 

crimes. One of the key reasons why most domestic abuse situations go unreported is because of this. 

 

                                                           
14 Penal Code, s5. 
15 Domestic Violence Act 2005, s2. 
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• Political Factors – Politics is the process of formulating policy. Following domestic violence legislation 

in 2005, politically motivated factors have formed a strong alliance. They are addressing domestic 

violence as if it were a minor problem. 

 

Our country's legislature did not establish remedies for domestic violence until 2005. Even though domestic 

violence had negative consequences that would have an impact in the future, the local legislature made no 

move to prevent it from occurring. This could be one of the factors that have led to domestic violence 

occupying the place it has in our culture today.  

 

INTIMATE PARTNER VIOLENCE (IPV) 

Physically, sexually, and emotionally hostile acts perpetrated by marital or cohabiting partners against 

women are referred to as intimate partner violence (IPV). DV perpetrators and victims come from a wide 

range of socioeconomic, age, cultural, religious, ethnic, and interpersonal backgrounds. Women, men, 

transgender, and nonbinary people in straight, gay, or lesbian partnerships can all perpetrate and endure 

domestic violence. Women, on the other hand, are regularly identified as the principal victims/survivors of 

DV, which is primarily committed by men. For example, one in every three women in the world will be 

physically or sexually abused by an intimate partner at some point in their lives.16 According to the World 

Health Organization (WHO), South-East Asia has the highest frequency of physical and sexual IPV among 

ever-partnered women in the world (37.7%). According to a review of data from 81 countries, South Asia has 

the second-highest rate of IPV (41.7%).17 To comprehend these frightening prevalence rates, as well as to 

identify the drivers of IPV and how these factors generate the conditions under which women encounter IPV 

in these settings, context-specific knowledge concerning IPV in South Asia is required.18 Even though Sri 

Lanka consistently outperforms other South Asian countries in terms of maternal and life expectancy, child 

                                                           
16  KM Devries, ‘Intimate Partner Violence’ (World Health Organization, 2013). 
17  KM Devries and others ‘The Global Prevalence of Intimate Partner Violence Against Women (Global Health Science, 

2013) 340: 1527-28. 
18  United Nations Development Programme, Sri Lanka Human Development Report 2012: Bridging Regional Disparities 

for Human Development. (2012). 
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health, and female educational attainment, existing research indicates that the country has high rates of 

IPV.19 

 

Sri Lanka is a unique context in which to investigate the problem of IPV because it is transitioning from a 

low-income to a middle-income country and emerging from a 25-year civil conflict.20  

 

Between January and September 2021, 2,164 domestic abuse complaints were recorded in Sri Lanka, and 

this a rise in the number as stated by National Committee for Women of the State Ministry of Children and 

Women Affairs.21 The districts of Colombo, Gampaha, Kalutara, and Kurunegala received the most complaints 

of violence against women. Investigations have also revealed that most of these complaints are about drug 

addicts harassing women. Meanwhile, the government has designated the Ministry of Children and Women 

Affairs' hotline number, 1938, as a specific phone number for reporting violence and abuse against women 

and children.  

 

Saravana Pavanthan studied IPV for the first time in Sri Lanka in 1982, focusing on “wife abuse”. Similar 

studies focusing on “wife abuse,” “wife battering,” and “wife beating” followed.22 IPV study has covered both 

marital and cohabiting partnerships since 2010. Only two studies that looked at IPV in the context of dating 

relationships were discovered.23 According to the literature, 20-72% of women in various parts of Sri Lanka 

have been exposed to IPV. Women living on tea plantations in the Central Province (72%) and in urban 

                                                           
19  United Nations Population Fund, Health Sector Response to Gender-based Violence: An Assessment of the Asia Pacific 

Region. Bangkok, (2010). 
20  Asian Development Bank, ADB Economics Working Paper Series: A Cross-Country Analysis of Achievements and 

Inequities in Economic Growth and Standards of Living (2009). 
21  R Tummodara & M Gamage, “A Study on the Rise of Domestic Violence against Women in Sri Lanka during the 

Lockdown” (Colombo Telegraph March 17, 2021) <https://www.colombotelegraph.com/index.php/a-study-on-the-rise-
of-domestic-violence-against-women-in-sri-lanka-during-the-lockdown/> accessed June 25, 2022.  

22  J Perera, S D Abeynayake, D P Galabada, ‘Gender-based harassment among medical students’ (Proceedings of the 10th 
National Convention on Women’s Studies, April 2006). 

23  L N Moonesinghe, L C Rajapakse, G Samarasinghe, ‘Development of a screening instrument to detect physical abuse 
and its use in a cohort of pregnant women in Sri Lanka’ (Asia-Pac J Public Health, 2004) 16: 138-44. 
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impoverished neighborhoods of the Western Province reported the greatest prevalence rates (60%).24 

Because some of these prevalence percentages are from research performed 10-15 years ago, these findings 

are unlikely to reflect contemporary incidence of IPV in Sri Lanka. According to recent community-based 

surveys, IPV affects 24-34 percent of women in Sri Lanka's diverse regions.25 According to the most recent 

poll, 22 percent of women had experienced IPV from a male partner, while 24 percent of male participants 

have perpetrated IPV during their lifetime.26 

 

According to the Declaration on the Elimination of Violence Against Women, violence is defined as any form 

of abuse/misuse that causes physical, sexual, or psychological harm or distress to women, including threats 

in public or private life, coercion, or arbitrary deprivation of privacy/liberty, possibly based on gender 

(1993).27 Victims of domestic violence frequently cite non-physical abuse as a key component of the 

battering dynamic. Indeed, some battered women have described psychological degradation and 

humiliation as the most painful abuse they have experienced. 

 

There is convincing evidence that violence against women is a significant health and social problem affecting 

virtually all societies and these acts of violence should criminalize to decrease the harm. The failure of 

criminal law has ramifications for battered women as a group.28 What if domestic abuse victims could be 

defined by law in such a way that their experiences were validated rather than dismissed? Consider what 

would happen if legal frameworks were changed to account with the reality of beating.29 Criminalizing the 

actual act of domestic violence has the potential to affect the battered woman's ability to make sense of her 

                                                           
24 S Deraniyagala, ‘An investigation into the incidence and causes of domestic violence in Colombo, Sri Lanka’ (WIN 1992). 
25 A Jayatilleke and others, “Wives’ attitudes toward gender roles and their experience of intimate partner violence by 

husbands in Central province, Sri Lanka” (2011) 26: 414-32. 
26 CARE International Sri Lanka, ‘Broadening gender: why masculinities matter. Colombo, Sri Lanka’ (2013). 
27 Declaration on the Elimination of Violence Against Women (1993). 
28 Q Dorothy and others, “Symposium on Reconceptualizing Violence Against Women by Intimate Partners: Critical Issues: 

Domestic Violence as a Human Rights Issue”, 58 ALB. L. REV.  
29 “Law can be a means of defining and redefining selfhood, of perceiving and reconceiving experience.... Law reform can 

express new collective identities and needs and manifest a sensitivity to those needs." SCHNEIDER. 
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ordeal. The social and legal systems reorganize themselves to accommodate this newly formalized 

definition of battering.30 On such grounds, the frameworks of narrative have fundamentally political 

consequences. To put it another way, narrative terms are rewards in a waged battle between groups striving 

to define their social reality, form their social identity, and justify their social existence.31 This idea of 

vindicating social existence argues that we need to look beyond the victim to understand the full scope of 

criminal law's flaws. How can the criminal justice system's rejoinder to domestic abuse offer meaning to 

broader social understandings of domestic violence? 

 

COVID -19 AND DOMESTIC VIOLENCE  

The National Forum Against Gender-Based Violence (NFAGBV) in Sri Lanka has urged that the challenges 

experienced by domestic violence victims during the epidemic and related lockdowns to be addressed as 

soon as possible. Domestic violence was considered a human rights violation even before the epidemic, 

which will be explored under the subject "Domestic Violence as a Human Rights Violation." 
 

The government enforced travel restrictions, lockdowns, work-from-home directives, and limited access to 

courts to combat the spread of Covid-19. According to the NFAGBV, these measures have resulted in a 

significant increase in DV and have put victims in a difficult predicament. Recognizing the "horrifying global 

spike in domestic violence", the UN Secretary-General has called it a "ceasefire at home". As a result, the 

current significant problem is to respond to these situations in a realistic and effective manner, notably by 

first responders. 

 

                                                           
30 The synergy that characterizes transformation on individual and systemic dimensions has been described as follows: 

"We live within particular cultures that reflect both legal structures and legal interpretation. Women's lives, culture, and 
law are in a state of continuing interaction." Id. at 45. Exploring this same dynamic, Martha Mahoney. 

31 Jody David Armour, Negrophobia Reasonable Racism; The Hidden Costs of Being Black in America 81 (2000). See also 
Toni Morrison, Nobel Lecture-Nobel Prize in Literature (Dec. 7, 1993), <http://www.nobel.se/literature/laureates/ 
I993/morrison-lecture.html> (stating that "narrative is radical, creating us at the very moment it is being created") 315. 
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"While we applaud the government's decision to make the National Hotline 1938 open for 24 hours, there 

are other issues that need to be addressed right away as above mentioned." Failure to respond could result 

in significant hurt or death, according to the NFAGBV. 

 

The NFAGBV Violence said: "Ensure that calls for help are answered quickly that survivors are not burdened 

or re-victimized by being forced to return to abusive homes or attend inquiries during travel restrictions, that 

survivors are assisted in obtaining medical treatment, examinations by Judicial Medical Officers for the 

maintenance of official records, and that survivors are referred to public and private institutions providing 

care, assistance, and protection during this time".32 It also encouraged the country's legal system to quickly 

implement a mechanism for survivors in need of important protection orders to obtain such orders through 

online applications in accordance with the PDVA. 

 

The National Forum Against Gender-Based Violence requested the Sri Lanka Police's assistance in communicating 

protection orders to respondents, as well as monitoring and responding to violations of such orders. 

 

DOMESTIC VIOLENCE AND HUMAN RIGHTS   

International human rights law is gender-neutral on the surface.33 The Universal Declaration of Human 

Rights defines human rights as the goal for "all human beings," not just males.34 International law is gender-

neutral in theory, but it interacts with gender-biased domestic laws and social systems that divide people: 

public and private.35 In all countries, men exist as public, legal beings who participate in public life and enjoy 

                                                           
32 “Lockdown Has Resulted in an Increase in Domestic Violence in Sri Lanka ...” <https://island.lk/lockdown-has-resulted-

in-an-increase-in-domestic-violence-in-sri-lanka/> accessed December 25, 2022.  
33 The Convention to End All Forms of Discrimination Against Women, as Rebecca Cook points out, establishes a gender-

specific framework for combating human rights violations. N.Y. U. J. Int'l L. & Pol. 24 (1992): 645 11. 
34 Art. 1 of the Universal Declaration of Human Rights. It's worth noting that the Declaration was written in the context of 

the eighteenth-century concept of "man's rights." Eleanor's insistence on expanding the language was the only reason 
for it. 

35 The public/private dichotomy is considered, especially by feminists who evaluate the situation of women, to be "a basic 
ordering principle of western civilization." See V. Spike Peterson, note 8 above, at 315-16. The deepest level of the 
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the full range of civil and political rights available to them, except for overt governmental abuse. Women, on 

the other hand, are socially and economically disadvantaged in every country, both in practice and in law. 

As a result, their ability to engage in public life is frequently limited.36 

 

If left unchecked, gender bias is becoming so entrenched in the social structure that it appears to be a social 

or cultural norm outside of the state's purview, rather than a violation of women's human rights for which 

the state is responsible. However, the concept of state responsibility under international law has grown in 

several ways over time. Human rights law increasingly applies to private behavior such as domestic violence, 

according to academics, campaigners, and practitioners. Domestic abuse can be viewed as a human rights 

violation in three aspects, according to Radhika Coomaraswamy, United Nations Special Rapporteur on 

Violence Against Women which are due diligence, equal protection, and torture.37 

 

Even though international human rights instruments and institutions have only newly recognized DV as a 

human rights violation, the right to life (Article 2), freedom from torture and inhuman or degrading treatment 

(Article 3), right to liberty and security (Article 5) and freedom from slavery (Article 4) are core fundamental 

rights protected under the International Human Rights Act 1999.38 Furthermore, one of the most significant 

impediments to domestic abuse being recognized as a human rights violation was the widespread belief 

                                                           
public/private distinction, according to feminist theorists, functions in terms of gender. The Public/Private Distinction 
and the Right to Development in International Law, Hilary Charlesworth (unpublished manuscript 1991). This duality, 
according to feminists, is the basis for men's domination and the masculine voice in all spheres of power and authority. 
See, for example, Charlesworth et al., note 9, at 626-27, and the citations therein. Our treatment of the public/private 
divide is intentionally brief because, while we want to emphasize the relevance of this issue in any study of the 
public/private divide, we also want to emphasize the importance of this issue in any analysis of the public/private 
divide. 

36 Biological distinctions, according to some feminist researchers, are at the root of this exclusion, "which [is] predicated 
on the notion that women's particular biological position demand[s] their protection from the rigors of public life.". 
Martha Fineman, "Feminist Theory in Law: The Difference It Makes," Colum. J. Feminism & L. 2 (1992): 1. 

37 Radhika Coomaraswamy, Radhika; “Commission on Human Rights. Special Rapporteur on Violence against Women”, 
(United Nations, 2006) Report of the Special Rapporteur on violence against women, its causes and consequences, 
Radhika Coomaraswamy, submitted in accordance with Commission on Human Rights resolution 1995/85. (un.org) 
Accessed 20th March 2022. 

38 Human Rights Act 1999, Articles 2,3,4 and 5. 

https://digitallibrary.un.org/record/228336
https://digitallibrary.un.org/record/228336


   

 

17 
 

that international human rights law did not apply to private harm. This concept was intricately related to 

both popular domestic violence beliefs and international law. 

 

NGOs have organized counselling, temporary shelters, crisis centers, and hotlines where the state has failed 

to provide necessary resources for victims of domestic violence. Finally, non-governmental organizations 

(NGOs) have implemented several lobbying techniques targeted at avoiding domestic violence. The 

formation of batterers' treatment groups has piqued interest as a means of assuring perpetrator 

accountability as well as modifying abusive habits before violence recurs. 

 

REMEDIES  

The Domestic Violence Act, No. 34 of 2005, was enacted to prevent domestic violence. The following are 

some of the most key facts that have surfaced since the act's enactment. 

• Domestic violence is addressed through the Prevention of Domestic Violence Act, which also 

provides civil remedies. 

• The act provides protection to the victim of domestic violence (aggrieved person) using an Interim 

Protection Order39 or a Protection Order.40 

• The victim of domestic abuse is referred to as an "Aggrieved Person" to distinguish them from 

other victims. 

• Certain ways of domestic violence can also be a part of general criminal offenses under the penal 

code such as hurt, offenses against the human body, and grievous sexual abuse.  

 

                                                           
39 An Interim Protection Order is a temporary order that prevents the individual who perpetrated the violence from doing 

it again. It will remain in effect until either it is removed, or a Protection Order is issued. An Interim Protection Order can 
prevent the responder or perpetrator from entering the home, workplace, or school of the victim of violence. 

40 After the court has finished its investigation into the application, if the judge believes it is warranted, it will issue a 
Protection Order. The Protection Order forbids the perpetrator from committing or assisting in the commission of any 
domestic violence act. The Protection Order is in effect for a period of twelve (12) months. It can, however, be amended 
or withdrawn if both parties request it and the Court determines that the request was made voluntarily and that the 
circumstances have changed. 
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RECOMMENDATIONS  

Domestic violence prevention interventions can be administered through three commonly described stages 

of prevention. When efforts are made to avoid violence before it occurs, this is called primary prevention. 

This could include both women's and men's awareness initiatives aimed at preventing domestic violence. 

Secondary prevention, which focuses on rapid reactions to violence, includes pre-hospital and emergency 

room care, depending on the nature of violence. Tertiary prevention focuses on long-term care for victims, 

such as rehabilitation and reintegration, as well as measures to limit the possibility of repeat abuse against 

women.41 In general, there are three types of preventive steps that can be taken to assist victims in their 

demanding situations when they are victims of domestic violence. As women are the majority of DV victims, the 

recommendations are centered on women's empowerment, although the author will also include generic ideas. 

1. There is a need for the issue to be recognized at the national level. Even though the Sri Lankan government 

has taken this issue into consideration, persistent follow-up is required. 

2. In all nations and cultures, there should be sufficient educational programs for both men and women at 

the same levels. 

3. There should be sufficient chances for work and participation in political parties for women, as well as 

protection and safety, and seat allotment for both genders should be based on equality. More money should 

be devoted to the country's development of women. 

4. Alcohol production, transportation, and use should be restricted, and the tax rate should be raised to minimize alcohol 

consumption. To reduce the use of alcohol and other addictive materials in the country, the government can enlist the 

aid of social groups and religious leaders, as well as reinforce their law-and-order situation. 

5. To reduce barriers to women's access to justice, reforms in police departments and judicial systems are 

also essential. Domestic abuse victims should be educated how to deal with female police officers so that 

women feel safe and protected. Indeed, having a nurse or doctor on the police department team would make 

the victims' experience more pleasant. 

                                                           
41 J Krug, L Mercy and A Dahlberg, The World Report on Violence and Health (Lutcet, 2002) 360: 1083-88.  
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6. Domestic violence should also be treated as a criminal act rather than a civil problem. According to the 

Human Rights Act of 1999, the state is responsible for protecting the lives of all citizens. Therefore, the state 

should take the responsibility. 

7. Women should be given more power in all fields, and actions should be done to eliminate discrimination 

against women in the workplace, such as salary disparities. Victims should have access to materials, 

information about domestic violence, and technical aid from the government. 

8.The government should ensure that women have adequate access to all political opportunities, create a 

training program to increase their political capacity, apply harsh punishments, and fully administer current 

legislation. Furthermore, the government and non-governmental organizations (NGOs) should conduct 

awareness campaigns and training sessions for both genders. It is always preferable to teach men how to 

treat women rather than giving women policies to keep males at a distance. 

If a state successfully implements all the recommendations, that state will, hopefully, have zero domestic 

violence, a high economic level, and will be ranked first in the gender gap index. 

 

CONCLUSION  

This paper examines the background knowledge of domestic violence and the severity of the crime. 

Domestic violence (DV) is now defined as any incident or pattern of incidents of physical or sexual abuse, 

violent or threatening behavior, controlling or coercive behavior, financial abuse, psychological, emotional, 

or other abuse involving people aged 16 and up who are personally connected, according to the new legal 

definition. Both men and women are victims of domestic violence, however the IPV chapter shows that 

women have the highest rate of victimization. DV was originally considered a minor violation, but it is now 

considered a severe one. The definition of domestic violence used to be limited to physical attacks, but 

section one of the Domestic Abuse Act of 202142 has changed that. The writer refers to controlling and 

coercive behavior as domestic violence because there are so many varieties of DV, such as physical, sexual, 

and economic violence. Further, the traditional view of crime defined as an injury to the body. It can be 

                                                           
42 Stark (n5). 



   

 

20 
 

further illustrated by the OAPA 1861, where it only considers the defendant's actions, such as "Does the 

defendant's actions cause a cut or a bruise? “Is it just a case of unwelcome touching?" However, assessing 

the degree of harm by focusing on the level of bodily impact now is a limited view of harm. This concept 

should be abolished, and remedies for psychological effects should be made available, such as in the case 

of IPV, which is more prevalent during pandemics and lockdown periods, as evidenced by the UN Secretary 

General's -statement, which described the situation as a “ceasefire at home”. According to the literature, 20-

72% of women in various parts of Sri Lanka have been exposed to IPV. Women living on tea plantations in 

the Central Province (72%) and in urban impoverished neighborhoods of the Western Province reported the 

greatest prevalence rates (60%). Even though Human Rights is not applicable to civil matters now the states 

are in the perception of adopting Human Rights for DV. Successfully, now DV is considered as a violation of 

human rights and there are lot of remedies for DV such as protection orders. Finally, the writer achieved the 

purpose of this research by giving some valuable recommendations. If a state follows the guidelines and 

enacts existing legislation, it can become a gender-neutral country free of violence and conflict.
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ANALYSIS OF THE RECENT AMENDMENT TO 
PREVENTION TO TERRORISM ACT OF SRI LANKA 

 
ABSTRACT 

Sri Lanka’s most popular Anti-terrorism legislation, Prevention of Terrorism Act (PTA), was first enacted 

as a temporary measure in 1979 which has now become a permanent feature of Sri Lanka’s criminal 

justice system. The main purpose of this statute was to protect citizenry from the threat of terrorism 

and this statute was primarily used against those accused of involvements with the LTTE, (from 1983-

2003) during the civil war and came back to use in arresting those that were involved in Easter Sunday 

attack of 2019 and 2022 civil protests. Though the PTA is a shield against terrorism, nevertheless it 

was always in the limelight due to its draconian provisions. Human Rights Activists, NGOs, United 

Nations, UN Human Rights Council (UNHRC), EU (European Union) and Human Rights Watch made calls 

over many years to repeal the PTA. As a result, on January 27, 2022, the government published a 

proposed Act to amend the existing Act and that was approved by Cabinet on 24 January 2022 which 
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was subsequently gazetted. The purpose of this paper is to critically analyze the amended Act in the 

light of National and International Human Rights concerns and contemporary use of the Act. With the 

objective to identify the rooms for effective reforms, this research elucidates the most recent scholarly 

contributions by employing a systematic literature review method. The findings of the research 

revealed that proposed amendments would not have prevented the abuses suffered by many unjustly 

arrested and detained under PTA and these provisions can legitimate the arrest of those that got 

involved in peaceful protests against the government during “Aragalaya” days as well. The analysis 

done through the findings deliver recommendations for policy makers of the country while 

emphasizing the need to ensure necessary protection for minorities rights and fundamental rights 

including the right to association, assemble, conscience etc. This research will be proposing avenues 

for future research in the scholastic field as well. 

 

Keywords: Prevention of Terrorism Act (PTA), Human Rights, Detention, Arrest, Amendments. 

 

INTRODUCTION  

The Prevention of Terrorism Act No. 48 of 1979 was passed in Parliament on the 20th of July 1979 as a 

temporary enactment.1 It was presented in parliament, debated, and enacted all on the same day 

though it has now solidified as a permanent feature of Sri Lanka’s Criminal Justice system. The PTA 

was amended to become a permanent measure in 1982. Although the proposed legislation was 

referred to the Supreme Court, the Court lacked jurisdiction to consider the possible dangers it may 

cause to the  constitutionally guaranteed fundamental rights.2 And once the PTA was enacted, the 

Court lost jurisdiction to review the law’s constitutionality, since Article 80 of the 1978 Constitution 

prevents judicial review of enacted legislations.3The principal enactment of 1979 has been 

                                                           
1  Prevention of Terrorism Act No. 48 of 1979 (According to Section 29 of the Act it was enacted only for 3 years.) 
2  Deepika Udagama, ‘Taming of the Beast: Judicial Response to State Violence in Sri Lanka’ (1998) 11 HARV. 

HUM.RTS. J. 269, 272. 
3  Constitution of Sri Lanka, 1978 - Article 80. 
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subsequently amended by the Act No. 10 of 19824, Act No.32 of 1998. 5 In 2022 amendments were 

proposed for the Prevention of Terrorism (Temporary Provisions) Act which was approved by Cabinet 

on 24 January 2022 and subsequently gazetted. As expressly mentioned in the Preamble of the Act 

the primary objective of the Act is to make provisions for the prevention of terrorism and to protect 

citizenry from the threat of terrorism. Accordingly, this statute was used against those accused of 

involvement with the LTTE (from 1983-2003) during the civil war and came back to use in arresting 

those involved in the Easter Sunday attack of 2019. Though the PTA is a shield against terrorism, it was 

always in the limelight due to its draconian provisions which can curtail human rights. It is imperative 

to strike a balance between the interests of National Security and Human Rights. However, the 

amendment of 2022 was triggered by years of calls by Human Rights Activists, NGOs, United Nations, 

UN Human Rights Council (UNHRC), EU (European Union) and Human Rights Watch. But whether this 

amended met the expectations of these stakeholders was doubtful. Therefore, the objective of this 

write up is to evaluate the effectiveness of the recent amendment in the light of protection of human 

rights of Sri Lanka, ongoing abuse of the Act and the paper will conclude with recommendations for a 

better Anti-terrorist statute.  This paper covers the draconian provisions of the PTA, impact on Human 

rights, rise of an urge to amend the PTA, effectiveness of the amended Act, recent use of PTA, 

recommendations to amend PTA and concluding remarks.  

 

RESEARCH PROBLEM   

The 2022 amendment to PTA was supposed to repeal the draconian provisions in it and provide a 

guarantee for human rights of the citizenry. Unfortunately, the use of Act after the amendment 

questions if these intentions are met. Therefore, the research problem is directed at analyzing whether 

this amendment is a mere token effort or practical remedy to the identified loopholes of the previous 

statute.  

 

                                                           
4 Passed on 15th March 1982. 
5 Passed on 15th of July 1988. 
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RESEARCH METHODOLOGY  

The research has adopted a library-based research approach also known as doctrinal research. 

Therefore, this research can be categorized as knowledge-building research conducted using primary 

sources such as the PTA Act and secondary sources such as legal journal articles and books. However, 

given the topic's contemporary nature, very limited literature related to it was used in the research.  

 

RESEARCH FINDINGS  

Draconian Provisions of PTA  

The PTA is always criticized for its draconian provisions. Many commentators maintain that the 

draconian provisions and measures taken by Sri Lankan authorities under PTA have only enhanced 

the cycle of violence, leading to the destruction of the social and political fabric of a democratic society.6 

The use of these provisions subverted constitutional rights, often perpetuating a climate of terror and 

a lack of respect for the rule of law.7 Further, some scholars believe, the PTA and emergency 

regulations, together, achieved the counterproductive result of fueling the increasingly violent Tamil 

movement for an independent state.8 

 

The offences under the Act have been identified under Part 1 and key offences are found in Section 2, 

3 and 5 of the Act while Part II of the Act deals with investigation of offences, arrest, and detention. 

Though the PTA is a shield against terrorism, it was always in the limelight due to its draconian 

provisions. To name a few, i. Suspects can be held without charge for up to 18 months in detention. ii. 

Arbitrary orders to be made by the Minister of Defense restricting freedom of expression and 

association, with no right of appeal in courts. iii. Special rules of evidence allowing for confessions made 

                                                           
6 Radhika Coomaraswamy and Charmaine, de los Reyes. ‘Rule by emergency: Sri Lanka’s postcolonial constitutional 

experience’ (2004) Oxford University Press and New York University School of Law Volume 2, Number 2, 272–295. 
7 Deepika Udagama, ‘Taming of the Beast: Judicial Response to State Violence in Sri Lanka’ (1998) 11 HARV. HUM. 

RTS. J. 269, 272 (1998). 
8 Radhika Coomaraswamy and Charmaine, de los Reyes. ‘Rule by emergency: Sri Lanka’s postcolonial constitutional 

experience’ (2004) Oxford University Press and New York University School of Law Volume 2, Number 2, 272–295. 
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to a police officer to be admissible in court, iv. The onus to be placed on a suspect to prove to a court 

that a statement was made under duress. v. Completely vague definition of terrorism that makes all 

political dissenters of the government, terrorists. The powers outlined in section 9(1), permits a minister 

to issue a detention order for up to eighteen months if it is believed that the suspect is connected to 

unlawful activity and Sections 6–9 of the PTA mirror the excessive police powers of arrest, detention 

and seizure of property issued under emergency regulations. 

 

Some of these draconian provisions were criticized in judicial pronouncement as follows. In 

Weerawansa v Attorney General 9  it was pointed out that, when an arrest is made under Section 6(1) 

of the PTA based on suspicion, there must be evidence to show that the suspicion is ‘reasonable 

suspicion’. If the arresting officer is not able to justify the arrest on this basis, arrest is unlawful and 

can amount to a violation of section 13 (1) of the Constitution.10 It was further said that if the arrest 

becomes illegal, the detention also becomes illegal as per Article 13(2) of the Constitution.11 

 

In the case of Dissanayake v Superintendent of Mahara Prison and Others12 Kulatunga J. stated “where 

the power to arrest without a warrant is couched in the language of Section 6 (1) of the PTA, it is well 

settled that the validity of the arrest is determined applying the objective test. Even though during an 

emergency, a wider discretion is vested in the police in arrest matters, it’s the Court that determines 

the validity of the arrest objectively. The executive should produce sufficient evidence to enable the 

court to make the right decision. 13 

 

                                                           
9 Weerawansa v Attorney General [2000] 1 Sri LR 387. 
10 Prevention of Terrorism Act 1979, s 6 (1). 
11 Kalinga Indatissa, Law relating to arrest and detention under the Prevention of Terrorism Act and Emergency 

Regulations (Kalinga Indatissa 2019) 38. 
12 Dissanayake v Superintendent of Mahara Prison and Others [1991] 2 Sri LR 247. 
13 Kalinga Indatissa, Law Relating to arrest and detention under the Prevention of Terrorism Act and Emergency 

Regulations, (Kalinga Indatissa, 2019) 18.   
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In the case of Senthilanayagam v Senevirathne and Others14 the judge stated that a detention order 

can be questioned by way of a Writ of Habeas Corpus notwithstanding the provisions of Section 10 of 

the Prevention of Terrorism Act.15 However, in order to put an end to arbitrary arrests and detentions 

done in disguise of PTA the Supreme Court has demanded vigilant observance of the safeguards 

protecting freedom from arbitrary arrest and detention and has required the state to have a reasonable 

basis for an arrest.16 

 

The judiciary as the branch of government entrusted with administering justice should enforce the protection and 

promotion of people’s inalienable fundamental rights and freedoms. The Supreme Court has the sole authority 

over fundamental rights cases through section 126 of the 1978 Constitution. However, the cases prove that the 

Supreme Court has embarked on a slow but more hopeful initiative in scrutinizing executive abuse of PTA 

(Prevention of Terrorism Act). However, the only power the judiciary has in this regard is to interpret PTA provisions 

in a way that guards human rights and that has been done only in an extremely limited number of cases. The PTA 

continues to present a substantial threat to the advances made in fundamental rights. Since the PTA makes 

permanent the exercise of the emergency regulations, Sri Lankan citizens continually face the threat of military 

and police powers. It is evident that the PTA is countering terrorism at the expense of human rights. Therefore, 

the Supreme Court must articulate legal principles that follow constitutional safeguards limiting the exercise of 

the PTA.17 

 

PTA vs. Human Rights  

While the Sri Lankan Government has an obligation to protect its citizenry from the threat of terrorism, 

that protection is a part of, and should not conflict with, its overall duty to protect human      rights. 

Therefore, ‘threats to national security’ should never be used as a justification for violation of human 

                                                           
14 Senthilanayagam v Senevirathne and Others [1981] 2 SLR 187.  
15 Prevention of Terrorism Act 1979, s10.  
16 Radhika Coomaraswamy and Charmaine, de los Reyes. ‘Rule by emergency: Sri Lanka’s postcolonial constitutional 

experience’ (2004) Oxford University Press and New York University School of Law Volume 2, Number 2,292. 
17 Radhika Coomaraswamy and Charmaine, de los Reyes. ‘Rule by emergency: Sri Lanka’s postcolonial constitutional 

experience’ (2004) Oxford University Press and New York University School of Law Volume 2, Number 2 ,294. 
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rights such as freedom from arbitrary arrest. Unfortunately, Sri Lanka’s PTA has been always used to 

enable prolonged arbitrary detention, to extract false confessions through torture and to target 

minority communities and civil society groups.  

 

For example, during the LTTE times many Tamils were detained without trial for more than two years 

merely based on suspicions.18 Evidence against the detainees was often obtained through torture while 

in police custody, which is a practice legitimized by emergency regulations that override laws of 

evidence that bar the admissibility of statements made to persons of authority.19 To date except 

Kumaraswamy case20 and another which successfully secured convictions of security personnel, no 

police official has been convicted for extralegal use of force. Therefore, it is evident authoritarian 

powers of the police always override the fundamental rights guaranteed by the Constitution. This can 

lead in long term to loss of faith in entire mechanism of protecting human rights in Sri Lanka.  

 

Not merely the implementation of the PTA, the substantive law is also wholly inconsistent with contemporary 

human rights standards and it not merely permits, but also encourages the pervasive violation of fundamental 

rights otherwise protected by the Constitution of Sri Lanka. For example, fundamental rights protected by Chapter 

03 - Article 1021,1122,1223,1324 and 1425 are directly violated by the PTA. 

                                                           
18  Prashanthi Mahindaratne, Legal Aspects of Human Rights Issues, in FOCUS ON SRI LANKA (The Asia Foundation, 

Asian Perspectives Series 1998) <http://www.asiafoundation.org/ pdf/focusonsrilanka.pdf> accessed on 22 
September 2022. 

19  V. Chandrasekaram, The Use of Confessionary Evidence Under the Counter-Terrorism Laws of Sri Lanka: An 
Interdisciplinary Study (Amsterdam University Press 2017). 

20 Somarathne Rajapaksha and Others v Attorney General [2010] 2 SLR 113 (Krishanthi Kumaraswamy rape case). 
21  Article 10 - Every Person is entitled to freedom of thought, conscience and religion, including the freedom to have 

or to adopt a religion or belief of his choice. 
22  Article 11 - No person shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment.  
23  Article 12 (1) All persons are equal before the law and are entitled to the equal protection of the law. (2) No citizen 

shall be discriminated against on the grounds of race, religion, language, caste, sex, political opinion, place of 
birth or any one of such grounds. 

24 Article 13(1) No person shall be arrested except according to procedure established by law. Any person arrested 
shall be informed of the reason for his arrest, (3) Any person charged with an offence shall be entitled to be 
heard, in person or by an attorney-at-law, at a fair trial by a competent court. 

25 Article 14 - Freedom of speech, assembly, association, occupation, movement. 

http://www.asiafoundation.org/
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Though the PTA seems impossible to exist in a Constitutional Democracy like Sri Lanka, as it 

contradicts the Constitution including the Fundamental Rights (Chapter III), unfortunately, the Article 

84, bizarre provision, permits bills that are inconsistent with the Constitution to be passed by a two- 

thirds majority in Parliament. And Article 120 (c) precluded pre-enactment constitutional review 

jurisdiction, therefore the substance of the PTA bill was not subject to any scrutiny. Thus, under these 

provisions of the Constitution, as the requirement of a two-thirds majority was met, PTA has become 

a part of Sri Lankan Law that’s undeniable thought it violates many fundamental rights.  

 

PTA and the Inefficiency of Human Rights Commission of Sri Lanka (HRC) 

The Human Rights Commission of Sri Lanka as the key National Human Rights Institution (NHRI) has a 

significant role in balancing the conflicting interests of ensuring the national security being the 

intention of PTA and protection of human rights. The HRC is statutorily recognized under the PTA. Also, 

the Presidential directives issued in 1997 instructs the heads of the armed forces and police force to 

assist the HRC in performing its mandate to ensure the humane treatment of those arrested or 

detained. For instance, arresting officers are required to inform the HRC of an arrest within forty-eight 

hours and to give HRC members access to any detained person at any time. The recent reported cases 

dealing with arrests and detentions under Prevention of Terrorism Act (PTA) unveiled the trifling 

mandate of the Commission. Though the police are supposed to inform the Commission about PTA 

arrests as required under the law, the police never do. Recently a letter was sent to the Inspector 

addressing this concern. Clause 3 of the Amendment Bill also required the authorities to notify the 

Commission of detentions under the PTA within an (unspecified) "reasonable period ". These powers 

already exist but they are not applied in practice. Also, the Statistics of the Commission provides that 

212 people were arrested under PTA in 2020, and 109 in 2021, while only one person was bailed out 

under the PTA in 2020 and 23 in 2021. But it is not clear when those who were bailed out were 

arrested.26 None of these were conveyed to Commission by the police. This situation has created the 

                                                           
26 The letter from the Human Rights Commission of Sri Lanka, received by Human Rights Watch on January 7, 2022. 
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impossible to verify the arrests and detention done by the police. However, HRCSL reports that it 

recorded 109 arrests under the PTA in 2021. It is evident that HRCSL has lost its rapport with Police. 

Due to the lack of independence and mandate of the Commission, people also have lost faith in it.27 

 

Deviations from International Standards of Human Rights 

The PTA has consistently deviated from international standards, notably the International Covenant 

on Civil and Political Rights (ICCPR),28and the Convention Against Torture and Other Cruel, Inhuman or 

Degrading Treatment or Punishment (Convention Against Torture)29 which Sri Lanka is a state party.  

 

The most obvious conflicts between the PTA and international law are in relation to the ICCPR, 

specifically article 6, guaranteeing the inherent right to life and freedom from arbitrary deprivation30 

of life; article 7, prohibiting torture, and inhuman and degrading treatment or punishment; article 9(1), 

guaranteeing the rights to liberty and security and prohibiting arbitrary arrest and detention; article 

9(2), ensuring that an accused will be informed of the reasons for arrest; article 9(3), guaranteeing the 

right to be promptly brought before a judge; article 9(4), addressing the right to take proceedings 

before a court; and article 9(5), entitling the victim of a human rights violation to compensation.31 

 

Complementing the ICCPR provisions regarding the right to life and security is more specific in the 

Convention Against Torture. Article 4(1) of ICCPR states that ‘Even when there is a state of emergency, 

where states may derogate from certain other rights, such derogation must be temporary and only 

                                                           
27 Uween Jayasinghe, Sri Lanka: State of Human Rights -report Law and Society Trust (The Human Rights 

Commission of Sri Lanka 2016) 177. 
28  International Covenant on Civil and Political Rights, G.A. Res. 2200A, U.N. GAOR, 21st Sess., Supp. No. 16, UN Doc. 

A/6316 (1966), 999 U.N.T.S. 171 (entered into force Mar. 23, 1976). 
29  Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, G.A. Res. 

39/46,39, U.N. GAOR, 39th Sess., Supp. No. 51, at 197, UN Doc. A/39/51 (1984) (entered into force June 26, 1987). 
30 P. Davies, The Goldilocks Enigma: Why Is the Universe Just Right for Life? (HMH 2008) ‘Document’ 

<https://www.amnesty.org/en/documents/document/?indexNumber=asa37%2f4119%2f2021&language=en> 
accessed 28 November 2021. 

31  ICCPR, Articles - 6, 7, 9(1), 9(2), 9(3), 9(4), and 9(5). 
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what is strictly required by the exigencies of the emergency’. Therefore, the use of force should 

reciprocate to the threat posed by terrorists.32 Article 2(2) states that war, threat of war, or political 

instability may not justify any act of torture, which is defined as severe mental or physical pain or 

suffering, intentionally inflicted or condoned by an official for purposes such as obtaining a confession, 

punishment, intimidation, or coercion.33In compliance with the convention the government enacted the 

Convention Against Torture Act, which contains most of the commitments within the UN convention, 

including section 3, stating that political instability or public emergency shall not be a defense against 

the charge of torture.34 Though the government is duty-bound not to breach the statutorily vested 

rights, it always does. 

 

Although section 2 of the Convention Against Torture Act establishes torture as an indictable offense 

and makes this provision applicable during periods of public emergency, the state has rarely indicted 

perpetrators of torture until recently.35 The ICCPR provides that citizen and media freedom of 

expression may be circumscribed only to the extent that is required by the emergency situation.36 But 

the arrest and the continued incarceration of poet Ahnaf Jazeem under the PTA is an example as to 

how PTA is abused to suppress media freedom.37 

 

                                                           
32  C.L.C.M Patabendige, ‘Countering Terrorism: Striking a Balance Between National Security and Human Rights’ 

(2021) KDU International Research Conference 618.  
33  Convention Against Torture, art. 2(2). 
34  Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment Act, No. 22 of 1994 

(Convention Against Torture Act). 
35 Committee Against Torture, Conclusions and Recommendations of the Committee Against Torture, Sri Lanka, 

(May 19, 1998), <http://www.law.monash.edu.au/humanrts/ cat/observations/srilanka1998.html> Accessed on 
8 October 2022 - The committee noted three areas that Sri Lanka’s 
Convention Against Torture Act should review and amend to bring the legislation into compliance with the UN 
Convention. This includes (1) the definition of torture; (2) acts that amount to torture; (3) extradition, return, and 
expulsion. 

36  ICCPR, Article 4. 
37  Arrest of Mannar poet under PTA: Academics, writers and activists cry foul, Daily Ft, Wednesday, 6 January 2021 

<http://www.ft.lk/news/Arrest-of-Mannar-poet-under-PTAAcademics-writers-and-activists-cry-foul/56-
711244> accessed 10 October 2022. 

http://www.law.monash.edu.au/humanrts/
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Some scholars argue the introduction of ICCPR Act and Torture Act are progressive steps towards 

complying with international human rights obligations. Unfortunately, the Sri Lankan government has 

achieved only formal and not substantive compliance with international standards. 

 

Thee Need to Amend the PTA 

Human Rights Activists, NGOs, United Nations, UN Human Rights Council (UNHRC), EU (European 

Union) and Human Rights Watch made      calls over many years to repeal the PTA. Even the 

government’s own National Human Rights Action Plan (NHRAP) in 2011 pledged to review its 

application and amend provisions to conform with human rights norms within a period of one 

year. Again in 2018 Counter Terrorism Act (CTA) was drafted to replace PTA which was only an attempt 

in vain.38 But only after many years of domestic and international criticisms of the law especially as 

the UN experts noted that the PTA contradicts Sri Lanka’s obligations under several international 

human rights conventions the   government of Sri Lanka promised to reform the law. The PTA has also 

become the primary concern of the UNHRC and the European Union in the recent months when it 

comes to human rights situation in Sri Lanka. Therefore, it is skeptical whether this decision to amend 

the PTA is entirely politically motivated. Given the tumbling economy of Sri Lanka the       government 

was in a dire need to get GSP+ concession back as the EU decided to withdraw it prevailing to poor 

human rights landscape of the country39 and no compliance with key international HR conventions. As 

a result, on January 27, 2022, the government published a proposed Act to amend the Prevention 

of Terrorism (Temporary Provisions) Act of 1979 (the “Amendment Bill”). Five new provisions were 

introduced to the Act. These amendments have addressed some of the human rights violating 

provisions and enabled better protection and access for legal presentation for those arrested under 

the PTA while complying with some international conventions, such as - Convention against Torture 

and other Cruel, Inhumane, or degrading Treatment. 

  

                                                           
38  Counter Terrorism Act 2018. 
39‘ Repeal PTA, Save GSP+’ Daily Financial Times (Colombo, 15 June 2021)  

<https://www.ft.lk/ft_view__editorial/Repeal-PTA--save- GSP-/58-719237> accessed 28 November 2021.  
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According to Section 9 amendment the aggregate period of detention of a person under a detention 

order is reduced from eighteen months to twelve months. While new Sections 9A and 9B have enabled 

the Magistrate to visit the place of detention to ensure that the suspect is protected to the extent 

provided for in the Convention against Torture and Other Cruel, Inhuman or Degrading. The Section 10 

enables a detainee to apply for a remedy guaranteed under Article 126 or 140 of the Constitution while 

new Section 10A enable an Attorney-at-Law to have access to a person in remand or in detention, and 

to enable the person so remanded or detained to communicate with his relatives. Further Section 11 

amended to enable the suspect to be produced before a JMO to ensure that such person has not been 

subjected to torture before serving an Order under S11 and Section 15 amended to enable provide for 

holding trials on a day-to- day basis to ensure the expeditious disposal of cases while new provision 

Section 15A is included for granting of bail to persons in remand or in detention. Amended Section 26 

included a provision to question an Order made or direction given under the principal enactment 

despite the protection afforded to officers for any act or thing done or purported to be done in good 

faith. A new interpretation was added (section 31) to the term “torture” to have the same meaning 

assigned to such expression under the Convention against Torture and other Cruel, Inhumane, or 

degrading Treatment or Punishment Act, No.22 of 1994. 

 

Some of these amendments are progressive and met certain expectations, though most spectators 

criticize its effectiveness.  

 

Effectiveness of the Amended Act  

Local civil society organizations, the international human rights organizations such as the New York 

based Human Rights watch (HRW), politicians representing minority communities had stated that the 

amendments are not up to the expectations and will do little to bring the PTA into compliance with Sri 

Lanka’s international human rights obligations. Even if these amendments are adopted, the PTA would 

still not meet any of the five “necessary prerequisites” /recommendation described by seven United 

Nations special rapporteurs in December 2021 to comply with international human rights standards. 
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These recommendations were i. Employ definition of terrorism that comply with international norms, 

ii. Ensure precision and legal certainty, especially when this legislation may impact the rights of 

freedom of expression, opinion, association and religious belief, iii. Institute provisions and measures 

to prevent and halt arbitrary deprivation of liberty iv. Ensure preventive measures are in place to prevent torture 

and enforced disappearances and adhere to their absolute prohibition and v. Enable overreaching due process 

and fair trial guarantees, including judicial oversight and access to legal counsel40. Including the noncompliance 

with aforementioned recommendations, the amend act failed to address or alter the most compelling human 

rights violating draconian provisions which existed in PTA.  

 

Recent Use of the PTA under Emergency Regulations  

Sri Lanka endured a three-decade war with one of the world's notorious terrorist organizations LTTE, 

which is proscribed by many nations. Even in the aftermath of gaining peace there is a revival of 

violence. Not only during the times of war even after the war, BUT the PTA Act was ALSO used to ensure 

absence of terrorist uprisings. However, the use of PTA during the war times resulted in war crimes 

allegations and the consistent use of the PTA act is said to weaken the reconciliation process as well. 

However, the PTA was hibernating till the Easter Sunday Attack took place.  

 

On 21st of April 2019, three hotels in the heart of Colombo and three churches in Katuwapitiya, 

Batticoloa and Kochchikade were attacked, resulting in severe loss of human lives and massive 

property destruction. This “Easter Sunday” attack was led by a terrorist group known as ISIS according 

to intelligence arms of government. In view of these attacks the President acting under Section 5 of 

Public Securities Ordinance, issued Gazette No.2120/5 dated 22nd April 2019 a state of emergency was 

declared by this notification. However, the state, armed with the PTA, for public safety and security 

arrested lawyer Hejaz Hizbullah, poet Ahnaf Jazeem, government medical officer Dr. Shafi Shabdeen, 

                                                           
40 T. Boyd-Caine, Stamping Out Rights: The Impact of Anti- Terrorism Laws on Policing (CHRI 2007). 
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and activist Shehan Malaka.41 On one hand the Act paved the way to detain and investigate extremists 

who were a threat to national security, while on other hand the use of the Act during this state of 

emergency can be seen as violation of minority rights, targeting Muslims in the disguise of national 

security concerns as well. And these arrests were facilitated by the vague definition of term “terrorism” 

given in PTA which made room and legalized arrest of any political dissenters of the government who 

are accused as terrorists under the Act. Even Section 120 of ICCPR Act was weaponized to make those 

arrests.42 Another example would be Ahnaf Jazeem, the 26-year-old Muslim poet, who was arrested 

under the PTA on basis of promoting “religious extremism”. These arrests took place before the recent 

amendment to the Act. Nevertheless, unfortunately the proposed amendments would not have 

prevented the abuses suffered by many arrested under PTA including Ahnaf Jazeem, who was 

arrested under the PTA on basis of promoting “religious extremism”, as the broadly drawn speech 

related offences remain unchanged or would not have made confession of Singharasa43  

inadmissible in courts as well. 

 

In the recent times this draconian counterterrorism legislation is used to target peaceful protesters of “Aragalaya”. 

For example, authorities detained three student activists who participated in an August 18, 2022. They were 

arrested following a protest on August 18 that the police dispersed using teargas and water cannon. PTA allows 

up to a year’s detention without trial. President Wickremesinghe, who is also Defense Minister, later used the 

powers of the defense minister under the PTA to sign detention orders allowing the three men to be held for 90 

days without evidence or the opportunity to seek bail. The Presidents use of anti-terrorism legislation to lock up 

people peacefully calling for reform sends a chilling message to Sri Lankans that rights will not get priority during 

his administration. It has repeatedly been used to target government opponents and members of minority 

communities. Sri Lankan politicians and civil society organizations, including the Bar Association, have condemned 

                                                           
41' Mafia-style police action is contemptible', Daily Financial Times (Colombo, 16 February 2022) 

<https://www.ft.lk/ft_view__editorial/Mafia-style-police-action-is-contemptible/58-730622> accessed 28 
November 2022. 

42  International Covenant on Civil and Political Rights (ICCPR) Act of 2007.  
43  Nallaratnam Singharasa v Attorney General SC Spl (LA) No 182/99, ILDC 518 (LK 2006).  
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the detentions. The Human Rights Commission of Sri Lanka said that “no suspect exercising their fundamental 

rights under the Constitution should be wrongly treated as a terrorist.”44 Even the European Union has reminded 

its obligation under GSP+ to use PTA while ensuring Human Rights of citizenry. 

 

However, the recent use of PTA has proved that the amendment of PTA has not met any expectations 

of the Human Rights advocates. In the presence of a powerful executive presidency and discretionary 

powers vested to the Minister of Defense, and politically influenced police department the binding 

rights of this legislation has become nothing more than a miracle.  

 

RECOMMENDATIONS   

The successive governments have always given but not upheld promises to suspend use of the PTA 

and replace it with rights-respecting legislation. The PTA can easily amend to protect the sovereignty 

of people and ensure that the international human rights obligations are met while guaranteeing the 

protection from terrorist activities. The recommendations should be carefully tailored to find the right 

balance between protection of human rights and national security. Therefore, the following are some 

of the recommendations to rectify the draconian nature of the PTA. 

  

According to Article 13(1) of the Constitution and Sri Lanka’s international obligations under ICCPR 

Article 9(2) information should be provided at the time of arrest on the cause of arrest and the rights 

of the suspect.45 PTA is an exception to this requirement. Therefore, PTA should be amended to include 

provisions providing the cause of arrest and to communicate the suspect's rights. 

  

According to Article 14 (1) (a) of the Constitution and Article 19 of ICCPR (International Covenant on Civil 

and Political Rights), every citizen is entitled to freedom of speech and expression, including publication. In 

                                                           
44  Human Rights Watch, Sri Lanka: End Use of Terrorism Law Against Protesters Respect for Rights, Accountability 

Key to Addressing Economic Crisis <https://www.hrw.org/news/2022/08/31/sri-lanka-end-use-terrorism-law-
against-protesters> accessed 31September 2022. 

45  International Covenant on Civil and Political Rights, Article 9(2).  
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absence of a precise definition provided for “terrorist activities/offences,” PTA has been used as a weapon to 

suppress previously mentioned rights including media freedom (i.e., Arrest and conviction of journalist J.S. 

Tissainayagam) and most importantly it allows the PTA to be used even in instances where its use is not 

warranted. (Detention of opposition politician Azath Salley in 2008) Therefore the term “terrorist activities” should 

be defined precisely according to the international norms.  

 

Section 21, where 72 hours are given for production before magistrate was not amended by the recent 

amendment. This section facilitates the torture of those who were arrested under PTA and kept in 

custody. Even Section 6 of the Act, which gives extensive powers of search and seizure, was not 

amended. However according to Article 9 of the ICCPR, arrest and deprivation of liberty should only be 

according to procedure set out by law and Article 13 of constitution reassure it. These powers are not 

transparent and subject to oversight and judicial scrutiny. Section 21 should be amended for only 24 

hours and section 6 should be amended to limit the powers of search and seizure.  While a solid system 

should be established to strengthen the judicial oversight during investigations because if it’s not 

remedied the extensive powers of investigating officers including moving suspects from place to place, 

allows continued violation of rights. The investigation officers should be subject to scrutiny and held 

accountable for any human rights violations. Proper training should also be provided for them.  

 

Since PTA provisions waive the application of the Evidence Ordinance the confessions taken by police 

officers are admissible in courts and the language rights of suspects arrested under PTA are 

remarkably violated46 but ICCPR article 14(3) provides that suspects are entitled to legal counsel and 

that they must be informed of the charges against them in a language that they understand. Therefore, 

PTA should be inclusive of provisions to protect these rights.  

 

                                                           
46 Nallaratnam Singharasa v Attorney General SC Spl (LA) No 182/99, ILDC 518 (LK 2006).  
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It is important to create a practical mechanism to reassure the power of the Human Rights Commission 

regarding the detentions. The mandate of the Human Rights Commission should be strengthened 

while ensuring the police and the magistrate align with the use of such powers.   

 

During the four decades that the PTA passed in its application has created a vicious cycle of abuse, and 

the statute's purpose is defeated. Sri Lanka is facing an economic crisis to rectify the situation the Sri 

Lankan government is currently negotiating with the International Monetary Fund (IMF) to secure a 

multi-billion-dollar bailout and is in talks with international creditors to restructure the country’s 

foreign debt. Given this environment the government should not be disregarding calls by Sri Lankans 

and International Community for political reform and accountability, and to improve respect for human 

rights. Therefore, there is a dire need to reform the PTA while ensuring the auxiliary authorities such 

as police and Defense ministry are independent and depoliticized.  

 

CONCLUSION  

The PTA as a statute is a strange construct in a democratic republic of a sovereign people and it is a 

temporary provision brought in by an arrogant presidency. And four decades have passed and the PTA 

has strayed from its historical context. The PTA, if in its application and implementation, creates a 

vicious cycle of abuse, which defeated the very purpose of the statue and shattered the rule of law47. 

In the Republic of Sri Lanka sovereignty is in the People and is inalienable. Sovereignty includes the 

powers of government, fundamental rights and the franchise. These rights are inalienable and 

fundamental, but the existence of PTA has eroded democracy and is not in conformity with 

international human rights standards as well. As an answer for compelling calls to amend PTA made 

by National and International Human Rights advocates though the Act was subjected to an 

amendment in 2022 January. However, this amendment has not met the recommendation described 

by seven United Nations special rapporteurs or any other stakeholder while unlawful arrests and 

                                                           
47  ‘Sri Lanka: New Anti-Terror Regulations Aimed at Organizations Further Undermine the Rule of Law’ 

(International Commission of Jurists, 15 April 2021) <https://www.icj.org/sri-lanka-new-anti-terrorregulations- 
aimed-at-organizations-further-undermine the- rule-of-law/> accessed 31 October 2021. 
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detentions continue to take place after amendment especially during the “Aragalaya”. Therefore, this 

amendment can be considered as a token effort only. The legislature as a right respecting body should 

amend draconian provisions of the PTA according to the recommendations or suspend use of the PTA 

till it is replaced with rights-respecting legislation.
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A STUDY ON SRI LANKA’S COMMITMENT TOWARDS 
INTERNATIONALLY RECOGNIZED STANDARDS OF CHILD RIGHTS 
 

ABSTRACT  

This paper aims to discuss strategic and thematic discussions within child rights domain and child laws 

in Sri Lanka. It contains a special analysis of whether the child law is effectively deterring child abuse 

or does it need any reforms to be made? This research is mainly Sri Lanka based as well as a 

comparison with International Child Laws particularly focusing on United Nations Child Rights 

Convention (UN CRC). In this background, the objective of the study is intended ‘to analyses the child 

laws related to child rights with special focus on child abuse and the effectiveness of the law concerned 

for Sri Lanka.’ Children are the most valuable resource and the best of the future. But in today’s world 

their rights are violated and abused in many ways. The abuse can be physical, sexual, emotional or 

psychological such as violence, abuse, neglect, exploitation, discrimination, and labor. In the Sri Lankan 

context, there are several laws and regulations enacted related to the protection of children from child 

labor, abuse, and violation. However, it is noteworthy that there are no laws regulating of forbidding 

the employment of children within the age group of 14 to 18 in Sri Lanka. Moreover, even though there 

are laws in the country, they are not adequate to safeguard the children directly exposed to abuses. 
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Mostly children engaged in work, particularly girl children are subjected to abuses in workplaces. 

Therefore, the country needs reform to its laws related to the aspect of child abuse and child rights and 

child labor. Child abuse is not just a crime against an individual but against the state as a whole. 

Therefore, this study focuses child right laws in Sri Lanka in comparison with UN CRC and to make the 

necessary recommendations. 

 

Keywords: Child rights, Child abuse, Child laws, International Standards, Recommendations  

 

INTRODUCTION 

Children are dynamic to the society’s present and future.  Parents, relatives, society and the state are 

usually responsible to ensure every advantage possible to the children in their families, and society. 

The state and the community also should provide healthy life and have the opportunities they need to 

fulfill their potential. 

 

According to the world population data, people under 18 years of age made up over a quarter of the 

global population.  Despite the development that has been made in current time, the situation faced 

by the children is still despairing. The most basic rights of children are violated in most parts of our 

societies. Poverty, hunger, discrimination and social environment remain as of the main causes of the 

violations of the rights of the children. Lack of resources and policies seriously encumbers access to 

children’s fundamental needs like food, health, water, education and love and care. Majority of the 

children are still victims of abuse, torture, violence and discrimination. 

 

In recent years some extreme forms of abuse and violence against children, including sexual, 

emotional, physical abuse and trafficking, the worst forms of child labor and the impact of armed 

conflict, have provoked outcry and achieved a consensus of condemnation in Sri Lanka. But in addition 

to these extreme forms of violence, many children are routinely exposed to physical, sexual and 
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psychological violence in their homes, schools and community.  All these actions have distressing 

consequences for children’s health, well-being and growth now and in the future. 

 

Children have a mind of their own and apparently, the adults should allow the children to make their 

own decisions by their selves regarding what they want to hear. The particular reason for the 

circumstances children are not puppets. Also, for the children to develop their consequent, 

psychological, and capability in physical ability, they need chances to evolve. The surroundings must 

be energizing and nurturing for the kids. They must be protected from abuse and should be provided 

with food, a better environment, a home, an education and care. Society and the family also need to 

provide them with the necessary resources to support their well-being. All children have a right to such 

in society. They can ask their parents and society for help on their own. However, most kids are not 

aware of their rights and it is the society’s / adults' responsibility to make them aware. Every child has 

the same set of rights. It makes no difference if the child is wealthy or impoverished, whether he or she 

has parents or is an orphan, whether the child is strong or weak, sick or healthy, or whether the child 

lives in any area of the world. A child will always be a child. 

 

Children's rights1 are rights that they have because they are still a child. Children need protection. They 

are young, immature, inexperienced and vulnerable because they depend on adult care and are 

vulnerable to exploitation. This creates cases where favorable conditions are created for protection. 

Children's rights are embedded in all systems that need children not only to protect their interests but 

also to provide them with sufficient opportunities for growth and development in general. There are 

many systems, policies, laws and programs designed to care for and protect children. Despite this, 

children are starved, exploited, marginalized, ignored, mistreated, and trafficked, and their 

fundamental rights to family care, protection, play, shelter, food, health, and education2 are violated. 

                                                           
1  Ministry of Justice, ‘National Child Protection Authority’ (Lawnet, 12th Nov 1998) 
 <https://www.lawnet.gov.lk/national-child-protection-authority-3/> Accessed on 19 September 2022. 
2 National Child Protection Authority Act No 50 of 1998 Sri Lanka. 

https://www.lawnet.gov.lk/national-child-protection-authority-3/
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As a result, it is necessary to be a child rights advocate and to raise public knowledge about the concept, 

importance, and methods for achieving child rights. 

 

There is a lack of disaggregated and up-to-date data on the incidence and factors of abuse and violence 

against children in Sri Lanka. Limited available incidents highlight violence against children as an 

urgent policy and action priority. Sri Lanka has a good legal system to protect children, although some 

legislative gaps persist. ‘Existing legislation pertaining to children could impose different age 

restrictions, which can, in implementation limits the effectiveness of the law. The Adoption of Children 

Ordinance defines a child should be under 14 years, whereas CYPO says under 16. The age of adulthood 

is 18 and the age of consent is 16’.3 The major challenge is implementation of the laws in the context 

of, ‘strong focus on punishment, not prevention; lack of knowledge among law enforcement officers of 

some laws; a tendency to attribute blame for violence on the victim and reflect harmful norms and 

values; and slow and inaccessible justice processes’.4 

 

What exactly is a right? "Right" means a contract or agreement between a person entitled and a natural 

or legal person who has the ability and duty or duty to exercise that person's right. Rights are rights, 

they mean responsibilities and goals and are related to social justice, non-discrimination and 

empowerment. A right is a guarantee that anyone can give. They have a high priority and their 

observance is obligatory. Human rights aim to create the basic conditions for a good minimum standard 

of living. Children's rights are a special privilege that applies to anyone under the age of 18. Considering 

children's rights means changing perspective. According to the UN Child Right Convention5 and the 

domestic laws, those below 18 years of age are children. The National Child Protection Act No.50 of 

1998 (Section 39) also considers those below 18 years of age as Children. Children are no longer 

                                                           
3 Piyumi Fonseka, ‘Child sexual abuse crisis in Sri Lanka’, Daily Mirror (Colombo, 21 August 2020) 

<https://www.dailymirror.lk/news-features/Child-abuse-in-SriL-lanka-is-reform-enough/131-> Accessed on 22 
September 2022.   

4  Subha Sri Balakrishnan and Margaret Caffrey, UNICEF-Sri Lanka Policy Brief, (UNICEF, February 2022) 
<http://www.developmentpathways.co.uk/wp-content/uploads/2017/08/> accessed on 22 September 2022. 

5  UNICEF- Convention on the rights of the Child  1989.  

https://www.dailymirror.lk/news-features/Child-abuse-in-SriL-lanka-is-reform-enough/131-
http://www.developmentpathways.co.uk/wp-content/uploads/2017/08/
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considered needy, but rights holders. In addition, children are considered separate entities. Concerning 

children's rights, children's rights are both an end and a means of a child's development. 

 

The UNCRC states, that ‘all children have human rights, just as adults do. This includes right to speak, 

out and express opinion, as well as rights to equality, health, education, clean environment, a safe place 

to live, and protection from all kinds of harm’. The CRC also ensure the growth and development of the 

children and their participation. Children must enjoy the same human rights as everybody else - from 

the right to freedom of expression to the right to privacy. This means all human rights laws apply 

equally to children and adults.  

 

HISTORY 

Rights of Children have a long history that dates back to the 19th century. Before it, there were no formal 

systems in place to protect children. In ancient times and until the Middle Ages, parents in numerous 

parts of the world had the power of life and death over their children. 

 

The child was starting to be perceived as a fragile being who needed to be protected. A prohibition on 

child labor was enacted for the first time in Europe. Different legal texts eventually encouraged or 

mandated early childhood education, as society realized that a child could not be treated like an adult. 

In the twentieth century, the history of children's rights quickened. The League of Nations6 established 

a committee to protect children in 1919. It adopted the Geneva Declaration, the very first international 

treaty on rights of the children, influenced by the work of Janusz Korczak7 known as the "Father of 

Children's Rights." 

 

                                                           
6  United Nations, ‘The core international human rights treaties’ (UN I Library, May 2014) <The core international 

human rights treaties> accessed on 10 October 2022. 
7  Walter Laqueur, The Holocaust encyclopedia, (Yale University Press, 29th Mar 2009). 
 

https://www.un-ilibrary.org/content/books/9789210564670
https://www.un-ilibrary.org/content/books/9789210564670
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Following the foundation of the United Nations as soon after the World War 28, the history of rights of 

the children went through many significant stages: 

• 1948: The Universal Declaration9 of Human Rights declares that "maternity and infancy are entitled 

to special care and assistance." In the same year, BICE10 was founded. 

• The United Nations established the Declaration of the children’s rights in 1959, recognizing children 

as human beings with rights. BICE11 launched its campaign for a text that went further and was 

legally binding on the states on this date. 

• 1979: BICE's initiative, the International Year of the Child, was held. In many nations, the Year of the 

Child saw a rising application of children's rights. 

• From 1979 to 1989, a collection of non-governmental organizations (NGOs12) led by BICE and DCI13 

(Defense for Children International) assisted in the preparation of the Convention on the Rights of 

the Child (CRC). 

• November 20, 1989: The United Nations General Assembly unanimously adopts the CRC.14 

 Towards the way to effective enforcement of children's rights in the twenty-first century 

• 2000: The approval of 2 voluntary protocols on the sale of minors, child prostitution and 

pornography, and child involvement in armed conflicts strengthened the CRC. 

• 2011: A third optional protocol is adopted, establishing a mechanism for children to file complaints 

with the Committee on the Child’s Rights. 

• 2014 marks the Convention's 25th anniversary. It has now been ratified by 193 United Nations 

member nations. Only the United States and Somalia have not ratified the treaty, even though they 

                                                           
8  Ton Liefaard and Julia Sloth Nelsan, United Nations Convention on the Rights of the Child (Brill Nijhoff, November 2016).  
9  Ibid. 
10  Stefan Vanistendael, The International Catholic Child Bureau, Street children problem or persons? (2nd edn, ICCB 1995) 8. 
11  Laqueur (n7). 
12  Ton Liefaard and Julia Sloth Nelsan, United Nations Convention on the Rights of the Child (Brill Nijhoff, November 2016).   
13  Findlaw Staff, Child Abuse Background & History (Findlaw, 14 November 2018) <Child Abuse Background and History - 

FindLaw> accessed on 2 December 2022. 
14  Liefaard and Nelsan (n12). 
 

https://www.findlaw.com/family/child-abuse/child-abuse-background-and-history.html
https://www.findlaw.com/family/child-abuse/child-abuse-background-and-history.html
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both signed it. Also, The UN15 Committee on the Rights of the Child has been monitoring the CRC's 

implementation since 1991. BICE and other NGOs are actively involved in this effort. 

 

RESEARCH PROBLEM AND METHOD 

Children are the most 

valuable resource and the 

best of the future. But in 

today’s world, their rights are 

violated and abused in many 

ways. The abuse can be 

physical, sexual, emotional, 

or psychological such as 

brutality, neglect, 

exploitation, discrimination, 

and labor. In the Sri Lankan 

context, there are several 

laws and regulations 

enacted interconnected to 

the protection of children 

from child labor, abuse, and 

violation. However, it is noteworthy that there are no laws regulating or forbidding the employment of children 

within the age group of 14 to 18 in Sri Lanka.16 And even though there are laws in the country, they are not adequate 

to safeguard the children directly exposed to abuses. Mostly children engaged in work, particularly girl children 

are subjected to abuse in workplaces.  Therefore, the country needs reform to its laws related to particular aspects 

such as child abuse and child rights concerning child labor. Child abuse is not just a crime, it is rather torture and a 

                                                           
15 UN Commission on Human Rights, Convention on the Rights of the Child, (7 March 1990), E/CN.4/RES/1990/74. 
16 Ministry of Justice (n1). 
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crime that has a direct adverse effect on the moral sustainability of the country. Therefore, this study focuses on 

child rights laws in Sri Lanka in comparison with UNCRC17 and makes the necessary recommendations.   

 

FOCUS OF THE STUDY: This study is the result of strategic and thematic discussions within child 

rights and child laws in Sri Lanka. It contains a special analysis of whether the child law is effectively 

deterring the child abuse? Or does it need a reform in the island? This study is mainly Sri Lanka based 

as well as a comparison with International Child Laws particularly focusing on UNCRC.   

 

In this background, the objective of the study is intended to analyse the child laws related to child rights 

with special focus on child abuse, and the effectiveness of the law concerned for Sri Lanka.  

 

RESEARCH METHODOLOGY: The study is a qualitative analysis based mainly on secondary data 

collected from publications and other sources from library and online sources.  Writer unable to 

obtained the primary sources due to the current pandemic situation, the time constraint and the social 

unrest in the country.  

 

UNITED NATIONS CONVENTION ON THE RIGHTS OF THE CHILD 

A convention for the well-being and protection of children was identified by the Human Rights 

Commission. The United Nations Organization designated 197918 as the International Year of the Child as the first 

step in this direction. Meanwhile, the UN and NGOs collaborated on the CRC, which was adopted on November 

20th, 198919 at the United Nations General Assembly's 44th session under the funding and instruction of the 

Human Rights Commission. States concerned with children's development and well-being have agreed to the CRC, 

which is the most commonly approved and ratified of the international agreements. Also, Article 120 of the CRC 

                                                           
17 Convention on the rights of the Child (n5). 
18 Convention on the rights of the Child (n5). 
19 Ibid. 
20 Hilaire Barnett, Children's Rights and the Law: An Introduction (1st edn, Routledge 2021). 
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defines a child as a person under the age of 18 years old who is entitled to all of the convention's rights. The paper 

is made up of Article 5421 and is based on four main ideas. 

• Nondiscrimination  

• Child's best interests 

• The right to life and growth 

• Respecting the child's viewpoints 

 

Under Article 4422, the convention discusses the rights of children indicated by these principles to 

protect, develop, and participate in their lives. The remainder of the articles discusses the role of state 

parties in the CRC. Furthermore, the United Nations Organization has declared three voluntary 

protocols, which Sri Lanka has signed and is bound to implement the Optional Protocol to the UN-CRC 

on Involvement of Children in Armed Conflict and the Voluntary Protocol to the UN-CRC on Sales of 

Children, Child Prostitution, and Child Pornography. 

 

As per Sri Lanka's implementation of the UN-CRC, Sri Lanka ratified the Convention on the Rights of the 

Child on July 12, 199123 after signing it on January 26, 1990.24 Sri Lanka's government drafted the 

Children's Charter in 1992 as a follow-up to the UNCRC. Additionally, on August 21st, 2000,25 the 

Optional Protocol on the Involvement of Children in Armed Conflict was signed and ratified. On the 8th 

of May 2002,26 the voluntary Protocol on the Sale of Children, Child Prostitution, and Child Pornography 

was signed and ratified. All of the above conventions were pioneered by the Ministry of Women and 

Child Affairs. The National Department of Probation and Child Care Services, which is part of the same 

ministry, has redirected its services and is now in charge of enforcing child rights. Intending to 

implement the CRC, the department created the position of Child Rights Promotion Officer and filled it 

                                                           
21 Ibid.  
22 Ibid.  
23 Liefaard and Nelsan (n12).  
24 Ibid. 
25 Convention on the rights of the Child (n5). 
26 UN Commission on Human Rights, Convention on the Rights of the Child, (7 March 1990), E/CN.4/RES/1990/74. 
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with graduates. The officers were stationed in each Divisional Secretariat to provide the environment 

and facilities needed to protect children's rights at the regional level. 

 

ISSUES RELATED TO CHILD ABUSE AND VIOLENCE AGAINST CHILDREN 

Child abuse is a crime. According to 

the WHO, “Child maltreatment is the 

abuse and neglect that occurs to 

children under 18 years of age. It 

includes all types of physical and/or 

emotional ill-treatment, sexual 

abuse, neglect, negligence and 

commercial or other exploitation, 

which results in actual or potential 

harm to the child’s health, survival, 

development or dignity in the context 

of a relationship of responsibility, 

trust or power”.27  As allegations of 

child sexual abuse appear in our newsfeeds on a regular and terrifying basis from around the country, 

it is clear that Sri Lanka is experiencing a statewide crisis of child abuse. In accordance with data, the 

number of instances reported has increased dramatically. One can only guess how many more go 

unnoticed. To protect Sri Lankan children, laws have been enacted and institutions and ministries have 

been established. Why, therefore, have we failed to safeguard our children? According to a recent Audit 

Report, the surge in child abuse cases in Sri Lanka was the result of several failings by the NCPA, the 

country's principal child protection authority. 

 

                                                           
27 Word Health Organization, “Child Maltreatment” (World Health Organization, September 2022) 

<https://www.who.int/news-room/fact-sheets/detail/child-maltreatment> accessed 18th September 2022.  
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The following are excerpts from the audit report that exposed the NCPA28, which was established by 

an Act of Parliament in Sri Lanka (Act No.50 of 1998) to advise the government on policies and laws 

relating to child abuse prevention, child victim protection, and action monitoring against all forms of 

child abuse are important priorities. 

 

Is there a delay in formulating a national policy, even though the Committee on Public Enterprises and 

the Cabinet of Ministers had issued instructions from time to time, the NCPA did not have a formal 

policy until the National Child Protection Policy, which began in 200929, was adopted by the Cabinet in 

October 201930, a few years later? Because this duty had not been directly allocated to a responsible 

official, the policy formation had been postponed. Due to officials holding the position of Chairman of 

the NCPA changing from time to time, the policy was re-instituted without carrying over the previous 

policy. The needed guidance for legal, administrative, and other adjustments couldn’t be made due to 

the policy's delay.  

 

There is no national child abuse database: The National Child Protection Authority Act No. 50 of 199831 

mandates the creation and maintenance of a national database on child abuse. Although it has been 

20 years since it was enacted, the NCPA has yet to create a national database. Sri Lanka Telecom was 

given the duty of preparing the national database in 2014. The NCPA, on the other hand, had taken no 

further action in this area. While the circumstances remained unchanged, the NCPA got into a contract 

with the University of Colombo in 2016 for a contractual amount of Rs. 1.2 million32 to improve the data 

system, but it was to no avail. In addition, several child cases happened in Sri Lanka, for instance, child 

Vidhya case which was brutal rape and murder; Children Sumathi and Jeevarani cases which come 

under child labor and they were found dead; and child Hishalini case as it comes under child labor which 

                                                           
28  Ministry of Justice (n1). 
29  Ministry of Women and Child Affairs, National Child Protection Policy, (MWCA, 2015). 
30  Minisry of Justice (n1). 
31  International Labor Organization, Report on Child Activity Survey - Sri Lanka. (ILO, 2016).  
32  Ministry of Justice (n1). 
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happened a year ago at former parliamentarian’s house. Also, more children have been going to main 

cities as child laborers who are based in the Plantation sector in Sri Lanka. 

 

Complaints and cases remain unresolved: Court cases involving children who had been victims of child 

abuse had not been concluded before the child became an adult, it was discovered. More than 35% of 

the total number of complaints received by the NCPA came from the four districts as Colombo, 

Gampaha, Kurunegala, and Galle. The grievances filed by these districts were discovered to have 

received little attention. 

 

Because the NCPA did not record complaints in a fashion that made it easy to find information about 

the complaints, it was impossible to track their progress. To prevent secondary victimization of young 

victims, evidence preparation prior to the filing of court cases is used. Video technology is being sought 

in this case. 461 requests for video evidence were received between 2017 and 2019, with 130 requests 

going unanswered.33 Noncompliance with these standards is found to be related to a lack of adequate 

video preparation equipment and a paucity of trained officers to conduct interviews in the relevant 

Police Stations, according to the audit. Although the NCPA issued a report to the relevant institutions 

with recommendations for reducing the time spent on cases filed in the High Court, no further action 

has been taken. 

 

CHILD LAWS AND STATUS OF CHILD ABUSE   

On July 12, 1990, Sri Lanka ratified the CRC. The Children and Young Persons Ordinance, No. 48 of 

1939 (CYPO);34 the Probation of Offenders Act, No. 10 of 1948 (POA):35 and the Youthful Offenders 

(Training School) Act, No. 42 of 1944 are the principal Acts controlling children's justice in Sri Lanka 

(YOTSA).36 

                                                           
33  Ministry of Justice (n1). 
34  The Children and Young Person’s Ordinance No. 48 of 1939. 
35  Probation of Offenders Ordinance No. 42 of 1945. 
36  Youthful Offenders (Training School) Ordinance No. 28 of 1939. 



   

 

51 
 

 

In some areas, Sri Lanka's domestic framework for children's justice falls short of international best 

practices. Failure to  

(a) define a uniform definition of a kid and an internationally accepted age of minimal criminal 
liability are examples of such flaws.  

(b) regard restriction of a child's liberty as a last resort  
(c) places a higher priority on diverting children away from the formal legal system, and  
(d) distinguishes between solutions for children in conflict with the law and those for children in 

need of care and protection. 
 

STATUS OF CHILD ABUSE RATES IN SRI LANKA 

 

 

 

 

 

 

According to the National Child Protection Authority (NCPA), over 12 000 cases of child abuse were 

recorded in 201537, a significant increase over the previous year, with over 735 cases of sexual 

harassment and 433 cases of rape included. Despite their developmental growth, far too many 

youngsters are denied the opportunity to attain their full potential. According to data, 14 percent of 

female children in Sri Lanka were subjected to some type of child sexual abuse out of 2,389 cases 

reported child abuse. Furthermore, a medico-legal examination of 353 children revealed that the 

perpetrator in the majority of abuse cases is a person known to the victims. Even still, victims of such 

abuse and violence in many sections of Sri Lanka lack access to rehabilitation and support services. 

                                                           
37 Ministry of Justice (n1). 

Source: National Child Protection Authority 
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Furthermore, even reporting and filing a complaint against the culprit, individuals do not easily receive 

justice for their problems owing to delays or mishandling. 

 

Children in Sri Lanka are subjected to prostitution, trafficking of females for sexual exploitation, child 

pornography, and sexual exploitation of children at home and in schools, according to the child 

protection expert interviewed. According to secondary research, around 40,000 youngsters in Sri 

Lanka are exposed to prostitution, with a range of 5,000 to 30,000 boys victimized by tourists for 

commercial sex. It also demonstrates that in 70%38 of child abuse instances, poverty was the primary 

reason for sexual exploitation. The 28 offenders are mostly vacationers, both short- and long-term. 

According to the report, visitors exploit the majority of the boys, while locals, such as military 

personnel, police officers, truckers, businesspeople, and everyday laborers, exploit the majority of the 

girls. Sri Lanka is also the place where women and children are trafficked both domestically and 

internationally for forced labor and sexual exploitation in nations such as Singapore, Hong Kong, South 

Korea, and the Middle East.39 

 

According to a study conducted by the National Child Protection Authority in 2017, 80.4 percent of 

students had gone through at least one form of corporal punishment, in the previous term, while 53.2 

percent of students were exposed to physical abuse, and 72.5 percent of students were exposed to at 

least one type of psychological aggressiveness. According to the data, out of 3892 occurrences of child 

abuse in 2010, there were 905 cases40 of inhumanity toward children. On the other side, out of 7342 

child abuse instances reported in 2018, 2413 incidences of inhumanity toward children were reported, 

which is greater than the previous year. 

 

Furthermore, the study's findings demonstrated that physical, sexual, and emotional abuse of children 

is tolerated throughout Sri Lanka as a result of thoughtless cultural and social standards. Furthermore, 

                                                           
38  National Child Protection Authority Act No 50 of 1998. 
39  US Embassy Sri Lanka, Trafficking in Persons Report: Sri Lanka (US Embassy Sri Lanka, 2021) 2. 
40  Ministry of Justice (n1). 
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parents, teachers, and children are usually unaware of the long-term consequences that may befall victims, as 

well as how to find and contact child protection services. In addition, despite important child protection principles, 

insufficient coordination at the national, district, and divisional levels makes it impossible to operate effectively in 

the interconnected fields of health, education, social protection, and justice. Child protection service sectors must 

urgently hire and train additional child protection staff, as well as engage more with children, families, and schools 

to assist shift attitudes and societal norms, provide quality and proper child protection services, and solve poor 

coordination. Most critically, stakeholders at all levels in Sri Lanka do not adhere to a nationally recognized child 

safety framework. This condition makes it more difficult for policymakers to access and respond to difficulties on 

the ground because they lack substantial and prominent evidence and data.  

 

CHILD PROTECTION LEGISLATIVE AND POLICY CHALLENGES IN SRI LANKA  

The legal infrastructure in Sri Lanka does not have a clear concept of a child. The lack of agreement on 

what constitutes a child causes gaps in the application of substantive law. The Penal Code on Child 

Sexual Exploitation contains numerous flaws. The present child pornography or Child Sexual Abuse 

Material (CSAM)41 legislation in Sri Lanka does not effectively encompass Online Child Sexual 

Exploitation (OCSE).42 Furthermore, grooming is not a crime in Sri Lanka's legal structure. The Children 

and Young Persons Ordinance43, which applies to children aged 12 to 14 and young people aged 14 to 

1644, treats them as adults due to legal delays when matters are tried after they reach the age of 18.  

 

ILO and Domestic Laws in relation to child labor are in-force in Sri Lanka.  ILO Convention 138 minimum age, 182 

Worst forms of child labor, Section 13, 20A & 31 of Employment of Women, Young and Children Act, Section 43 & 

                                                           
41  CSAM, ‘Child Sexual Abuse Material - Sri Lanka: information for victims of rape and sexual assault (ECAPT Sri 

Lanka 2021)< Child Sexual Exploitation and Abuse Material (CSAM) – Ecpat Sri Lanka> accessed on 22 September 
2022. 

42 Himangi Jayasundere, ‘Online Child Sexual Exploitation, Curbing online sexual exploitation of children’ 
(Groundviews.org, 17th Nov 2020) <https://groundviews.org/2020/11/17/curbing-online-sexual-exploitation-of-
children/ https://groundviews.org/2020/11/17/curbing-online-sexual-exploitation-of-children/> accessed 20 
September 2022. 

43  Ministry of Justice (n1). 
44  ILO (n32). 

https://www.ecpat.lk/child-sexual-exploitation-and-abuse-material-csam/
https://groundviews.org/2020/11/17/curbing-online-sexual-exploitation-of-children/
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47 of the Education Ordinance; Compulsory Attendance of Children at Schools Regulation are in-force. In 2016, Sri 

Lanka raised the compulsory age of education from 14 to 16. However, it is noteworthy that there is no clear 

regulatory law in relation to employing children of 14 to 18 years of ages in domestic services/work in Sri Lanka. In 

Sri Lanka it has been stipulated in various Sri Lanka laws and ILO Convention C132 that no children in the age group 

of 14-18 shall be engaged in worst forms of child labor. However, as per motion in January 2021, the minimum child 

labor age has been changed from 14 to 16.  

 

It is troublesome that the OCSE45 lacks a section on cybercrimes. In Sri Lanka, male OCSE victims are not recognized 

as OCSE victims. The current substantive legislation in Sri Lanka uses gendered pronouns in crime definitions, 

leaving male kid victims in the dark. In Sri Lanka, the prevention of the child sex tourism industry46 is very difficult.  

 

KEY POLICY RECOMMENDATIONS 

Communication, Advocacy, and Social Mobilization: To respond and to protect children from abuse, 

exploitation, brutality, and neglect, advocacy and better communication are crucial. The focus should 

be on changing social attitudes and promoting a respectful culture. The use of mass media should be 

combined with educational programs for key populations. Advocacy47 should also try to limit 

components of the media that encourage violence and hostility in youngsters. Officers involved in child 

protection should: 

• Engage in evidence-based, result-oriented strategic communication efforts that consider the local context. 
• Develop monitoring mechanisms to identify aspects in the media that promote cruelty and hostility in 

youngsters,48 and to make sure that such programs are eliminated. 
• Encourage behavioral changes as well as changes in societal and cultural norms to improve undesirable 

situations for children, such as engrained attitudes toward physical punishment, gender inequity/inequality, 
and the development of nonviolent relationships. 

                                                           
45  Ministry of Justice (n1). 
46  Save the Children, Sri Lanka supplementary Report on the United Nations Convention on the Rights of the Child, 

(Save the Children, 2017). 
47  UN WOMEN - Virtual knowledge center to end violence. 
48  ILO (n32). 
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• Encourage children to participate in communication techniques and to generate important messages aimed at 
preventing child abuse and encouraging incident reporting. 

• Encourage advocacy as a continual process for mobilizing resources and galvanizing political and social 
leadership in the fight against child abuse, exploitation, cruelty, and neglect.49 

• Protect the rights and dignity of children who are used in media commercials and promotional activities. 
 

A Child-Protective Criminal Justice System50 is where confidentiality must be preserved and the kid's 

name and privacy must be protected in all cases of child abuse, cruelty, and exploitation brought to 

court. During the court process, the child shouldn’t be subjected to excessive interviews and 

testimonies, hearings, or unnecessary interaction. If it is in the child's best interests, a responsible adult 

should accompany him or her throughout the legal process. The use of pre-recorded video and other 

forms of testimony that are protective of children and contribute to reducing anxiety and pressure on 

children who are often forced to go through lengthy court procedures that are beyond their 

comprehension after being victims of abuse should be given the highest consideration. 

 

A Child-Friendly Criminal Justice System51: The legal system's ability to respond favorably and in a 

child-friendly manner to judicial demands from child abuse and exploitation victims must be 

strengthened. A formal policy on child abuse, cruelty, exploitation, and neglect for the police should be 

established, providing sufficient guidance for them to make important decisions like whether or not to 

arrest the suspected perpetrator or place the child in protective custody, as well as how they should 

handle unusual and unique situations that invariably arise in cases of crimes against children. 

 

Courts and attorneys who are child-friendly52: One of the major concerns in the subject of children and 

justice is their access to justice or the availability of child-friendly justice that is not limited to children 

                                                           
49  Liefaard and Nelsan (n12). 
50  Joan Mc Clennen, Amanda M. Keys and Michele Day, Social work & family violence (2nd ed. Springer 2016) Ch 4. 
51  Judit Németh-Almasi, ‘Guidelines of the Committee of Ministers of the Council of europe on child-friendly justice’ 

(Child Protection Hub, 2011) < Guidelines of the Committee of Ministers of the Council of europe on child-friendly 
justice | ChildHub - Child Protection Hub> accessed 9 September 2022. 

52  UNICEF - Guidelines on child friendly Legal Aid. 

https://childhub.org/en/child-protection-online-library/guidelines-committee-ministers-council-europe-child-friendly
https://childhub.org/en/child-protection-online-library/guidelines-committee-ministers-council-europe-child-friendly
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who violate the criminal law. Both victims and abusers should have access to the legal system while 

they are still minors. Access to justice is a fundamental human right, and the state must ensure that 

everyone, regardless of age, has access to it. As a result, it is recommended that special kid-friendly 

courts be established for child victims. 

 

Juvenile Justice53: The Policy suggests that regulations controlling childcare and protection be 

implemented through the legal system, minimizing the number of children entering institutions (public 

and private), as well as police custody and juvenile detention centers. No child should be placed in an 

adult prison, and a zero-tolerance policy should be implemented. In addition, protective care 

establishments should only be used as a last resort. A review of juvenile justice facilities should be 

conducted, and actions are taken to eradicate any abuse or potential for exploitation in such 

institutions while encouraging protection and care strictly in the best interests of the kid concerned. In 

addition, community/family support programs for children in 'Conflict with the Law' must be developed, 

and mediation should be considered first, with institutionalization occurring only if this is not possible. 

 

Child labor: Children’s rights continue to be violated in various forms and children employed are 

subjected to sexual abuse and torture in varies parts of the country. Minimum age of a person/child to 

be employed in any sector to be determined from 16 to 18 years. 

 

Child sexual abuse, neglect, corporal punishment54, and trafficking are the most regularly occurring 

child protection concerns in Sri Lanka, according to the above analysis of child protection problems and 

child protection authorities in the country. Despite existing child protection policies and legislation, Sri 

Lanka still has a long way to go to meet internationally acceptable child protection standards. As per 

the author's understanding, due to societal and cultural standards, the majority of Sri Lankans have adopted the 

mindset of tolerating physical, psychological, and sexual assault against children. Sri Lanka is a multi-religious and 

                                                           
53  Child Rights and Juvenile Justice - Ch 1 (2021). 
54  ILO (n32). 
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multi-ethnic country, with Sinhala Buddhists constituting the majority, followed by Hindu Tamils and Islamic 

Muslims. People have a naive belief that children should be punished for their wrongdoings, and in the majority 

of situations, these punishments take the form of physical and psychological55 violence against children. 

 

Because of the difficulty of transportation and the scarcity of resources individuals in rural and estate areas in Sri 

Lanka, where the majority of low-income families56 live, the majority of child protection interventions and 

awareness are conducted in urban settings. At the moment, the authorities are using television and newspaper 

advertisements to raise awareness about child protection in the country, however, the efficiency and reachability 

of those ads are questioned, as people in the country's lowest education and economic categories may not possess 

a television and may not buy or read newspapers. 

 

As a result, the current routes of information distribution used by these interventions should be updated or 

changed to improve their reach and applicability to various community segments. Rather than utilizing a single 

set of interventions for the entire country, the Author proposes that interventions be tailored to different parts of 

society, taking into account the people's educational levels, economic status, and religious and cultural standards. 

Sri Lanka is a renowned tourist destination for child prostitution around the world. Child prostitution57 is frequent 

in Sri Lanka's main tourist sites along the shore. The fundamental reason for the rise in child prostitution in Sri 

Lanka is poverty. 

 

The majority of children are forced into prostitution by their parents or elders to get money. There is also a group 

of children, often teenagers, who engage in child prostitution against their will. However, having a sexual 

connection with a person under the age of 16 is illegal58 in Sri Lanka, regardless of that person's wishes. In Sri 

Lanka, however, it is apparent that poverty is the primary driver of child prostitution. Parents with a low level of 

                                                           
55  Ministry of Women and Child Affairs (n30). 
56  Ministry of Justice (n1).  
57  Aanisha Cuttilan, ‘Child Prostitution in Sri Lanka’ (Pulse.lk, 18 February 2022) <Child Prostitution In Sri Lanka | 

Pulse> accessed 22 September 2022. 
58  Imesha Madhubhani, ‘Statutory rape laws in Sri Lanka, the underpinning issues’ Sunday Observer (Colombo,10 

September 2017). 

https://pulse.lk/everythingelse/child-prostitution-in-sri-lanka/
https://pulse.lk/everythingelse/child-prostitution-in-sri-lanka/
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education are more likely to be unemployed or have lower-paying occupations. Furthermore, drinking is prevalent 

in many communities, leading to higher parental conflict. Parental separation is caused by family disputes. In the 

majority of cases, children live with their mothers when their parents are divorced. Mothers in low-educated 

regions, on the other hand, earn less than dads, resulting in poverty. Parents commonly involve their children in 

child prostitution to earn money to meet basic household requirements such as food, water, and energy sources.  

 

Interventions to prevent poverty59 would be the most effective strategy for resolving this problem. 

Furthermore, underprivileged groups should be educated on cash management techniques, which are 

critical in managing family expenses from low-wage jobs. The outcomes of this study corroborate Sri 

Lankan data on child abuse and neglect. Furthermore, this research looks at the effects of child abuse 

and neglect in combination. These findings may be useful to readers who want to learn more about the 

current situation in Sri Lanka regarding child abuse and neglect, as well as the obstacles and limitations 

of child protection procedures. 

 

CONCLUSION 

In conclusion, the most common child safety issues in Sri Lanka are child abuse and neglect. Even though Sri Lanka 

has laws and structures in place to protect children, they should be strengthened. Policies and laws should be 

implemented, in particular, on male kid victims of internet child sexual exploitation, child grooming, and laws 

Additionally, rural areas should be educated on how to access child protection services and how to report child 

protection concerns. In Sri Lanka and around the world, child abuse and neglect are serious threats to children's 

health. Interventions to safeguard children from various forms of physical and psychological violence must be 

established more prominently. Every member of the family, community, country, and world has a responsibility 

to provide for and preserve the rights of children and the child law must be reformed. Children’s rights are human 

rights. As human rights, children’s rights are constituted by fundamental guarantees and essential human right.

                                                           
59  UNDP - Poverty Reduction in Sri Lanka. 
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A WAY FORWARD TO THE ALTERNATIVE DISPUTE RESOLUTION 
MECHANISMS IN SRI LANKA; A COMPARATIVE ANALYSIS WITH UK 
 

ABSTRACT 

Being a tool to help expedite the process and lower the costs of resolving a legal dispute, the popularity 

of Alternative Dispute Resolution mechanisms (ADR) increasingly heightened. Although the formal 

structured court system still has been in use as the key mechanism, the true interest of the people 

towards ADR sensationalized very recently with ADR mechanisms being the momentum in the 

corporate world. It clearly shows that jurisdictions such as UK, Netherlands and so many other 

European countries have taken extra steps to ensure the Alternative Dispute Resolution methods in a 

flexible and responsible in many spheres within their jurisdictions while introducing an effective 

mechanism to establish the ADR laws in a practical manner. ADR mechanism has become an 

established part of the dispute resolution in the UK jurisdiction specially with the enactment of 

legislations such as Mediation Boards Act 2017 of UK which was much more highlighted and today ADR 

mechanisms has become much more formalized in UK. Since ADR mechanisms are a new area to most 

of the third world countries, loopholes within the ADR related laws are a common thing in their 

jurisdictions. Though Sri Lanka has constructively brought up their own laws on ADR, it also still in a 

gradual journey of developing the area of ADR. In this paper, the author would be analyzing the 

applicability of the ADR mechanisms in Sri Lanka and to analyze whether ADR is settled. Also, this 
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paper is an attempt to understand the grey areas in current law by navigating through relevant 

mechanisms and case law comparing with the UK jurisdiction. 

Keywords – ADR, Sri Lanka, United Kingdom, Arbitration, Mediation, Litigation 

 

INTRODUCTION 

With the advent of British in Sri Lanka, the basis for the formal structured court system based on 

adversarial procedures was laid in the country. The British upgraded the village tribunals that were 

operating at a more proximate level to the villagers to a formalized court structure that aligns with the 

idea of providing the deserved justice to the people. However, with time, court congestion became a 

serious issue faced by the Sri Lankan legal system. Thus, the interest of the legislators of the country, 

by being influenced through world trends, was drawn towards Alternative Dispute Resolution 

mechanisms. The term "Alternative Dispute Resolution" or "ADR" is often used to describe a wide 

variety of dispute resolution mechanisms that are short of, or alternative to, full-scale court processes. 

In the formal court system, the final judgement is arrived as of a right enjoyed by the litigants. 

However, in the ADR mechanisms, the final decision is settlement oriented based on a solution that 

balances both parties' needs. Through the ADR mechanisms, it is attempted to find a mutually amicable 

solution through the collaboration of the parties in dispute. Thus, while the ADR mechanism focusses 

on a win-win outcome, the administrative justice mechanism that follows an adversarial procedure is 

headed towards a win-loss outcome.  

 

ADR is recognized as a widely commendable future pathway for the country’s legal system not only 

because of its impact to reduce the number of cases that are driven towards court but also due to 

benefits such as the avoidance of the stress of litigation, a reduction of the expenses and the 

elimination of delays. Nevertheless, even the greatest proponents of ADR must admit that the 

adjudication process still has its value for the resolution of certain categories of cases and issues.  
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METHODOLOGY AND RESEARCH QUESTIONS 

For this research, the author intended to follow the doctrinal analytical approach using qualitative data. 

International conventions, Statutes and judicial decisions were used as the primary qualitative data. 

Legal textbooks and journal articles were considered as secondary qualitative data. 

  

Also, the author focused on a socio-legal approach within this research, as the researcher aimed in 

identifying whether the ADR mechanisms are more effective and beneficial for humans comparing to 

litigation, whether the grey areas in Sri Lankan Law has been correctly identified and whether it can be 

more effectively systemized through the new developments in law. Therefore, a few key informant 

interviews were conducted with the active professionals in ADR mechanisms, legal academics and legal 

practitioners. The comparative analysis was built based on the reason that the jurisdictions of UK have 

experienced a rapid progress in establishing and strengthening its ADR mechanisms through 

necessary developments in law. Thus, following research questions are focused throughout the 

research. 

1. Why is the discussion on ADR mechanism becoming vital gradually? 

2. What is the scope of the existing laws related to the ADR mechanism in Sri Lanka? 

3. Are the prevailing laws in Sri Lanka efficient, effective, and adequate? 

4. What are the identified grey areas in Sri Lankan Legal framework for ADR mechanisms?  

5. Reasons behind the efficiency of laws on ADR mechanism in UK? 

6. What are the suggestions from UK to Sri Lanka to make the mechanism on ADR more 

effective? 

 

THE SCOPE OF THE LEGAL FRAMEWORK IN SRI LANKA FOR ADR MECHANISMS 

There are diverse types of ADR methods such as mediation, arbitration, conciliation, negotiation, and transaction. 

However, the focus of this paper is aimed towards discussing the Sri Lankan legal jurisprudence regarding 

mediation and arbitration while comparing it with foreign jurisdictions such as UK.  
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In Sri Lanka, the concept of mediation is discussed and practiced under various focus areas such as 

community mediation, commercial mediation and mediation to settle Labour disputes.1 Commercial 

mediation institutionalized through the enactment of the Commercial Mediation Centre of Sri Lanka 

Act, No. 44 of 2000 aims at using mediation and conciliation for the resolution and settlement of 

commercial disputes.2 With the dire need to resolve disputes in the commercial world efficiently and 

speedily, the recourse was made to ADR mechanisms by establishing the Commercial Mediation Centre 

of Sri Lanka which by section 3 of the Act is empowered to encourage parties to use mediation as a 

means of resolving commercial disputes.3 Although this center terminated its service in 2011, the Board 

of Management of the Centre was re-appointed by the Minister of Justice with effect from January 2017 

with the intention of re-activating the Centre to provide solutions through mediation to the country’s 

fast pacing commercial sector.  

 

The Industrial Disputes Act No.43 of 1950 speaks of employing conciliation and mediation to resolve 

industrial disputes.4 Section 48 of the Act defines an industrial dispute as any dispute or difference 

between employers and workmen or between workmen and workmen connected with the 

employment or non-employment or the terms of employment, or with the conditions of labor.5 When 

an industrial dispute exists, it is the duty of the Commissioner of Labour to take necessary steps to 

promote a settlement of the dispute. As per Section 3 of the Act, the Commissioner of Labor may 

endeavor to settle the industrial dispute by conciliation or refer the industrial dispute to an authorized 

officer for settlement.6 If the Commissioner or an authorized officer succeeds in settling an industrial 

dispute, a memorandum setting out the terms of settlement shall be drawn up, and it must be 

published in the government gazette. As per section 14 of the Act, every settlement which is for the 

                                                           
1  J Sappia, ‘Labour justice and alternative dispute resolution of collective and individual labour conflicts’ (2002, 

International Labour Organization, No. 993608823402676). 
2   The Commercial Mediation Centre of Sri Lanka Act No.44 of 2000. 
3   Ibid, s3. 
4   The Industrial Disputes Act No.43 of 1950. 
5   Ibid, s48. 
6   Ibid, s03. 
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time being in force shall be binding on the parties and the terms of the settlement shall be implied terms in the 

contract of employment between the employers and workers bound by the settlement.7 

Amidst the diverse types of mediation that is practiced in Sri Lanka, more focus of the paper would be directed 

over community mediation.  

 

The Community Mediation process in Sri Lanka gained formal recognition with the enactment of Mediation Boards 

Act No. 72 of 1988.8 Mediation has been recognized as any lawful means to endeavor to bring the disputants to an 

amicable settlement and to remove, with their consent and, wherever practicable, the real cause of grievance 

between them to prevent a recurrence of the dispute or offence. The Act provided for the legal framework necessary 

for institutionalizing Mediation Boards, which are empowered to resolve, by mediation, all disputes referred to by 

disputing parties and in certain instances, by courts. With the enactment of the Act, Mediation Boards were 

established throughout the country covering the Divisional Secretary’s Divisions Island wide. The mediation 

programme is led by the Mediation Boards Commission with the policy and administrative support of the Ministry 

of Justice. 

 

The Mediation Board Act distinguishes between disputes that must be submitted to mediation (prior to the filing 

of any action in this respect of such dispute, in Court) and other disputes which may be voluntarily submitted to 

mediation through the selection of the parties. In addition, the court, with the parties' written consent, could also 

direct a dispute to be resolved through mediation. 

 

Section 6 of the Act speaks of the voluntary submission of the parties of their dispute to mediation. According to 

Section 6 of the Act, any person may make an application to the Chairman of the Panel of any Mediation Board 

area for settlement by mediation of any dispute arising wholly or partly within that Mediation Board area.9 

However, the Act recognizes certain exceptions for the voluntary submission of the disputes to mediation. 

According to Section 6(2) of the Act, voluntary referral is not allowed if one party is the state, if the dispute relates 

                                                           
7  Ibid, s14. 
8  Mediation Boards Act No. 72 of 1988. 
9  Ibid, s06. 
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to recovery of property, money, or other dues on behalf of the state or if the offence is such of a nature where it is 

the Attorney General who must institute proceedings. 

 

Section 7 of the Mediation Boards Act speaks of the instances where the parties have to necessarily resort to 

mediation first before initiating a court proceeding.10 Section 7 of the original enactment of the Act encompassed 

that civil disputes relating to property, debt, damage, or demand not exceeding 25,000 rupees must be 

mandatorily referred for mediation. However, with the enactment of the Amending Act No. 9 of 2016, the monetary 

threshold of disputes that necessarily need to be forwarded for mediation first was heightened for not exceeding 

five hundred thousand rupees.11 This was certainly a step forward in reducing the court rush and popularizing ADR 

mechanisms in Sri Lanka. However, there are exceptions to this category, for example, matrimonial disputes which 

may be dealt with in the Family Court conciliation procedures and fundamental rights applications to the Supreme 

Court. The Act has specifically laid out the criminal offences that need to be mandatorily referred for mediation 

which include offences such as property offences, assault, trespass, and defamation. 

 

The Mediation Board Act also speaks of instances where disputes could be referred for mediation by Court. 

According to Section 8 of the Act, where an action is filed in any civil court, the court may refer the dispute to 

mediation with the written consent of the parties.12  

 

Where a settlement is reached through mediation, the Mediation Board will reduce it to writing including the terms 

of settlement whereas when no settlement could be arrived, the Board will issue a certificate of non-settlement 

stating therein the reason for non-settlement. As per section 13 of the Act, the Mediation Board shall conclude the 

mediation within sixty days of the constitution of the Board in the case of a dispute or within thirty days of the 

constitution of the Board in the case of an offence. 

 

                                                           
10  Ibid, s07. 
11  Mediation Board (amendment act No. 9 of 2016). 
12  Ibid, s08. 
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Apart from mediation, arbitration is another important ADR mechanism being practiced worldwide. Pursuant to Sri 

Lanka becoming a party to the New York Convention of 195813, the Arbitration Act No. 11 of 1995 was incorporated 

into legal provisions of the country for the conduct of arbitral proceedings commenced in Sri Lanka and for the 

recognition and enforcement of foreign and domestic arbitral awards.14 Arbitration is a process that has several 

advantages. Through arbitration, it is possible to yield an enforceable decision, backed by the coercive powers of 

the State while the parties have the freedom to select their own judges, considering the dispute. The agreement 

to arbitrate is the foundation stone of arbitration as an Arbitral tribunal derives authority solely from the 

submission of their disputes to arbitration by the parties. The Arbitration agreement records the consent of the 

parties to submit to arbitration, a consent indispensable to any dispute resolution process outside national courts. 

According to section 3 of the Act, an arbitration agreement may be in the form of an arbitration clause in a contract 

or in the form of a separate agreement. Complying with the requirements of a valid arbitration agreement, laid 

down in Article II (1) of the New York Convention, the Act states that the arbitration agreement shall be in writing.15 

Therefore, it is clear that it is the party’s consent that decides what matters are directed to be resolved through 

arbitration. However, as per section 4 of the Act, the arbitrability of the dispute is restricted if the arbitration 

agreement is entered in contrary to public policy or if the dispute is not capable of determination by arbitration. 

 

GREY AREAS IN SRI LANKAN LAW IN COMPARISON WITH UK JURISDICTION 

 One of the man drawbacks in the mediation process of Sri Lanka is the lack of awareness of the people of the 

benefits of following such a procedure. Mediation is a mechanism to resolve disputes in an amicable manner 

through the assistance of a mediator who would act as a neutral and impartial third party. The long years of 

resolving a dispute in courts, the litigation fees and the difficulty of proving one’s case in a court of law are not 

thoroughly considered by people at most times when they are directed to find an amicable solution through 

mediation. Thus, with the lack of understanding of the pros of mediation, they still retain their trust towards the 

                                                           
13  New York arbitration Convention of 1958. 
14  Arbitration Act No. 11 of 1995. 
15  Ibid, article II (1). 
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court process. Thus, at ground levels, the acceptance of mediation by the people as a practical and cost-effective 

alternative to the court system is yet to be achieved.   

 

A mechanism to ensure that the minds of the people are directed towards the benefits of mediation before 

proceeding to the court was introduced by the Mediation Boards Act 2017 of the UK.16 Section 14 of the Act requires 

solicitors to advise all clients engaged in litigation to consider mediation as a means of resolving their dispute. The 

Act obliges the solicitors to provide their clients with information on mediation services and on the advantages 

and benefits of mediation.17  Afterwards, solicitors are required to swear a statutory declaration confirming that 

they have provided this advice to their clients; thus, leaving solicitors with no option but to comply. If they fail to 

do so, the Court will adjourn the litigation proceedings until the declaration is furnished. If such a mechanism could 

be introduced to Sri Lankan legislation as well, the people’s awareness regarding these ADR mechanisms would 

heighten and would certainly contribute towards popularizing ADR mechanisms in the country. The statutory 

obligation on lawyers to advise clients to consider mediation would add a layer of responsibility to them too.  

 

Further, it is be noted that the lack of formality in the mediation procedure of Sri Lanka has led the people to still 

unbelieve the process of mediation. Section 20 of the Mediation Boards Act recognizes that the members of the 

Mediation Boards are deemed as public servants within the meaning of the Penal Code if they are acting in such 

a capacity.18 Further, all mediators under the Act are required to attend a training course conducted by the Ministry 

of Justice before they can be approved as mediators. Although, the voluntary work of the mediators needs to be 

certainly admitted, at the same time, it needs to be stressed that the mediators need to receive more state 

recognition and more trainings to inspire the confidence and the trust of the people regarding the mediation 

process. Further, the manner the mediation needs to be conducted by the mediators should be legislated, proving 

a more stabilized and uniform recognition to the entire system.  

 

                                                           
16  Mediation Boards Act 2017 of UK. 
17  Ibid, s14. 
18  Mediation Boards Act (n9), s20. 
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Moreover, one of the biggest setbacks in popularizing ADR mechanisms among Sri Lanka is the lack of concern by 

the legislators of the country in formalizing the mediation process. There are no fixed dates or a place to convene 

the Mediation Board, and it is often held at a public place like a school or temple.  

If one looks at the jurisdiction of the UK, Section 7 of the Mediation Board Act of UK provides that before the 

mediation begins, the parties and mediator must sign an agreement to mediate.19 The agreement sets out the 

formalities of the mediation, how the mediation is to be conducted, its location, confidentiality, costs, the right to 

seek legal advice and other terms which the parties or mediator may wish to agree. The signing of an agreement 

to mediate temporarily stops the clock from running under the Statute of Limitations for a specified period, during 

which the mediation process is conducted. Thus, when compared to Sri Lanka, the process of mediation is much 

more formalized in UK. Taking steps to formalize the mediation process in Sri Lanka would assist to win the 

confidence and the trust of the people regarding ADR mechanisms. Further, if the attention of the legislators could 

be directed towards providing the requisite infrastructure, technical and financial support needed for the 

mediation process, it would open new gateways for stabilizing ADR mechanisms in the country.  

 

Regarding Arbitration, one of the main criticisms that has attracted is the fact that it is almost like a court process, 

the very which to which an alternative was sought. The fact that the proceedings dragged on for days and highly 

technical approaches are adopted in admitting evidence have made the arbitration no different from a court 

proceeding. However, the solution to this problem itself lies in the parties. Particularly, party autonomy is one of 

the significant characteristics of arbitration. As per section 6 and 7 of the Arbitration Act of 1995, the parties have 

the freedom to decide the number of arbitrators and the procedure for appointing the arbitrators. Further, 

according to section 17 of the Act, the parties have the freedom to agree on the procedure to be followed by the 

arbitral tribunal in conducting the proceedings.20 Therefore, the parties based on their interests need to decide 

how the arbitration should be conducted. Further, the adoption of recognized rules of arbitration followed in 

institutionalized arbitration, rather than following ad hoc arbitrations, will assist the parties in conducting a more 

structured and desired form of arbitration.  

                                                           
19  Mediation Boards Act (n17), s7. 
20 Arbitration Act (n14), s17. 
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RECOMMENDATIONS 

The Mediation Board Act of Sri Lanka speaks of two instances where mediation could be invoked; where a dispute 

arises or when an offence is committed. However, the Act fails to provide an accurate definition of what would 

constitute as a dispute or as an offence. As a dispute could be defined in diverse ways, this could lead to vague 

and ambiguous interpretations. However, on the other hand, one could argue that by keeping the definition of a 

dispute open, more liberty is given for the parties to refer their problems for mediation.  

 

Further, it is be noted that in the Sri Lankan model of community mediation, there is a deliberate disconnection 

between the formal court system and the mediation mechanism. For instances, as per section 15 of the Act, no 

Attorney-at-law can appear before a mediation board, or a settlement arrived through mediation is not legally 

binding and unenforceable in a court of law. The writer suggests the integration of the mediation process with the 

country's court system would help reap higher advantages. For instance, according to Section 6 of the Mediation 

Boards Act 2017 of the UK, the parties have the freedom to be accompanied by a legal advisor during the mediation 

session or obtain independent legal advice at any time during the mediation.21 It needs to be stressed that these 

disputes occur to lay people who do not have a clear understanding of the laws of the country. Thus, if they can 

seek legal opinions during the mediation, they would be more reciprocate towards solutions that suit both parties' 

interests.     

 

Moreover, the lack of repercussions if one party did not follow the terms of settlement arrived through a mediation 

process is another factor that demotivates people to resort to mediation. According to section 14 of the Mediation 

Board Act of Sri Lanka, if a person fails to comply to an agreed term of settlement, the Mediation Board will 

reconvene the parties and will endeavor to resolve any differences that may have arisen between them. 22 

However, if a reconciliation between the parties cannot be established, the Board will issue a certificate of non-

settlement. Although it is fully admitted that mediation is an amicable mode of settling dispute, the difficulty of 

                                                           
21 Arbitration Act (n14), s6. 
22    The Commercial Mediation Centre of Sri Lanka Act (n2), s14. 
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reaching a legally binding decision on both parties would discourage the people from putting their hands in 

mediation. The cycle of a continuing dispute is a factor that would make mediation less attractive. 

 

Addressing this concern, in certain jurisdictions, it has been legislated that a settlement agreement can be enforced 

directly. For instance, in Netherlands, the settlement agreement could be enforced directly if it is recorded in a 

notarial deed, court judgment or court record that has been issued in the form required for execution.23  Further, in 

certain other jurisdictions such as a number of states of USA, including California and Texas, settlement 

agreements resulting from mediation are treated as arbitral awards and are enforceable as arbitral awards. Hence, 

the author suggests that the agreed terms of settlement issued by the Mediation Boards in Sri Lanka should at 

least be treated as a legally binding agreement upon which a party can sue.  

 

Adding to the issues, the reluctance of one party to arrive at the Mediation Board has hampered gaining more 

recognition to mediation mechanism in Sri Lanka. In keeping with the spirit of mediation, the appearance before 

voluntary and the mediators do not have the power to compel attendance. Although the Mediation Board Act 

imposed that certain disputes cannot be filed in court before the aggrieved party has applied for mediation and a 

mediation meeting has been arranged, the mandatory nature of the process stops at this point. Thereafter, the 

attendance of the parties cannot be demanded. The only way the legislators tried to address this concern is 

through the 1997 amendment to the Act by mandating that if a party to the dispute is absent at the mediation 

meeting, it must be stated in the certificate of non-settlement. The legislators aimed to persuade more parties to 

attend mediation meetings through such an amendment. Thus, as per the Sri Lankan law, the only sanction for 

non-attendance is the naming of the non-attending party in the certificate of non-settlement.  

 

However, if one looks at the jurisdiction of the UK, it becomes clear that they have taken extra steps to ensure that 

both the parties engage in mediation bona fide and with responsibility. Section 21 of the Mediation Board Act 2017 

                                                           
23  Godelijn Boonman, ‘Settlement agreements and your rights – what you need to know’, (Dutch News. Nl,   

November 12, 2020) <Settlement agreements and your rights – what you need to know - DutchNews.nl>, 
accessed on 08th of December 2022. 

 

https://www.dutchnews.nl/features/2020/11/your-job-and-settlement-agreements-what-you-need-to-know/
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of the UK allows the courts to award cost if a party unreasonably refuses or fails to consider using mediation or 

attend mediation meetings. The Court of Appeal of UK in the case Dunnett v Railtrack (2002)24 held parties who 

turn down out of hand the chance of ADR (Alternative Dispute Resolution) may have to face uncomfortable costs 

consequences even where that party goes on to win the case.25  

 

Further, in the case PGF II SA v. OMFS Company (2013)26 It was held that silence after an invitation to mediate was, 

as a general rule, is unreasonable failure to consider mediation.27 Such an imposition of costs sanctions for 

unreasonably failing to engage in mediation is intended to ensure that there is greater recourse to mediation as a 

method of dispute resolution. If such a reform could be introduced in Sri Lanka as well then it would create the 

pathway for the people to achieve better outcomes through mediation and assist in alleviating the rush in the 

courts system.  However, it needs to be noted that one can argue that if such court sanctions are imposed, it would 

harm the very root of mediation which is that it is a voluntary mechanism. Thus, it is suggested that a balance 

needs to be struck between the right of the people to determine their issues through a court system and the 

importance of promoting ADR mechanisms. The writer believes that this balance is something that the court needs 

to stroke based on the facts of the case with an especial attention towards bona fide real intentions and the 

conduct of the parties.  

 

On the other hand, if we look at arbitration, the legislative policy is clearly in favor of promoting Arbitration. The 

Arbitration Act No. 11 of 1995 has promoted the Courts to play a supportive, as opposed to an interventionist role 

in arbitrations where it has curtailed the power and jurisdiction of courts to pass on judicially upon matters agreed 

                                                           
24  Dunnett v Railtrack [2002] 2 All ER 850. 
25  Hew R Dundas, 'CPR has Teeth: Disallowance of Costs for Refusal of ADR: Frank Cowl and Ors v. Plymouth City 

Council1; Dunnett v. Railtrack plc, (2002, Arbitration: The International Journal of Arbitration, Mediation and 
Dispute Management, Issue 3) 290-296, 
<https://kluwerlawonline.com/journalarticle/Arbitration:+The+International+Journal+of+Arbitration,+Mediation
+and+Dispute+Management/68.3/AMDM2002048>, accessed on 09th of December 2022. 

26  PGF II SA v. OMFS Co 1 Ltd [2013] EWCA Civ 1288. 
27  Patrick Taylor, ‘Failing to Respond to an Invitation to Mediate’, (2014), Arbitration: The International Journal of     

Arbitration, Mediation and Dispute Management, Volume 80, Issue 4 ) 470 – 472. 
 

https://kluwerlawonline.com/journalarticle/Arbitration:+The+International+Journal+of+Arbitration,+Mediation+and+Dispute+Management/68.3/AMDM2002048
https://kluwerlawonline.com/journalarticle/Arbitration:+The+International+Journal+of+Arbitration,+Mediation+and+Dispute+Management/68.3/AMDM2002048
https://kluwerlawonline.com/Journals/Arbitration:+The+International+Journal+of+Arbitration,+Mediation+and+Dispute+Management/742
https://kluwerlawonline.com/Journals/Arbitration:+The+International+Journal+of+Arbitration,+Mediation+and+Dispute+Management/742
https://kluwerlawonline.com/journalissue/Arbitration:+The+International+Journal+of+Arbitration,+Mediation+and+Dispute+Management/80.4/19394
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to be submitted for arbitration. Section 5 of the Act has recognized that a valid arbitration agreement is a bar to 

the legal proceedings by stating that the court has no jurisdiction to hear and determine a matter to which the 

parties have agreed to submit for arbitration under an arbitration agreement.28 However, the court is not denied 

jurisdiction to hear and determine any other matter or dispute so far as that matter or dispute does not fall within 

the ambit of the matter agreed between the parties to be submitted to arbitration.  

 

It is interesting that in the early years of the Act's enactment, the courts encroached on arbitration proceedings, 

attempting to maintain the supremacy of the court system. For instance, in the case of Board of Control for Cricket 

in Sri Lanka v WSG Nimbus Pte Ltd29, the arbitration agreement stated either party ‘may elect’ to submit any 

dispute relating to the Agreement to arbitration. The court interpreted that the words ‘may elect’ in the agreement 

allowed the parties the discretion to elect to submit their respective dispute either to arbitration or to court and 

there was no reason to give the word ‘may’ a mandatory meaning. However, in parallel proceedings commenced 

by the defendant in Singapore, the High Court of Singapore took the opposing view by considering the real 

intention of the parties through looking beyond the literal words. The High Court of Singapore adopted 

a more comprehensive approach to interpreting the words ‘may elect’ and held that while there was 

no compulsion to arbitrate until an election is made, but once a party made such election, arbitration 

was the mandatory method of dispute resolution.  

 

However, the attitude of the Courts preferring litigation over arbitration has changed over the years.  In 

the case of Mahawaduge Priyanga Lakshitha Prasad Perera v. China National Technical Imports & 

Export Corporation (China National)30, the court held that it has no power to interfere in the arbitral 

process except where the assistance of the courts was expressly provided for in the Arbitration 

Act. Further, it was highlighted that the principle of minimal judicial interference in the arbitral process 

                                                           
28  Arbitration Act (n14), s5. 
29  Board of Control for Cricket in Sri Lanka v. WSG Nimbus Pte Ltd [2002] 3 SLR 603. 
30  Mahawaduge Priyanga Lakshitha Prasad Perera v China National Technical Imports & Export Corporation (China 

National) (Arbitration) [Case No. 210/2014]. 
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is fundamentally important to the efficacy of the arbitral process so that the arbitral process does not 

get affected by judicial review of arbitral rulings. Moreover, in the case of Lanka Orix Leasing Company 

Limited v. Weeratunge Arachchige T/A Weeratunge Textile and Others31, the Supreme Court held that 

the power of the High Court to set aside an arbitral award is necessarily confined to the power vested 

in the High Court within the four corners of the Act. 

 

Therefore, the Sri Lankan courts are now adopting a minimal intervention in matters relating to arbitral 

proceedings approach, advocating the arbitration in Sri Lanka. The sense of finality granted to the 

Arbitration procedure by the courts not considering the merits of an award and intervening only on 

legislated grounds has allowed the arbitration mechanism to flourish on its own.  

 

Thus, it is submitted while the development of arbitral jurisprudence in Sri Lanka is promising, there 

are certainly more steps to be taken in promoting mediation among both communities and in the 

commercial sector.  

 

CONCLUSION 

Winning against the people of the country is the biggest challenge faced by ADR mechanisms. The 

shift of the attitudes of the people to move away from expensive and time-consuming litigation that 

prolongs disputes and strains relationships and embrace forward looking ADR mechanisms is much 

needed for a change in basic assumptions. If one looks at the world, one may witness that there are 

success stories in countries like Singapore and Australia of successfully implementing ADR 

mechanisms in reducing the backlog of cases accumulated in the courts. Although Sri Lanka has a long 

way to reach in that pathway, yet the positive advances that are taken by both the legislature and the 

judiciary indicates a light at the end of the tunnel for ADR mechanisms in Sri Lanka.  

                                                           
31  Lanka Orix Leasing Company Limited v Weeratunge Arachchige T/A Weeratunge Textile and Others [Supreme 

Court Law Reports, Year 2019]. 
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THE EVOLUTION OF THE TERM INVESTMENT: IMPLICATIONS 
OF DEFINING INVESTMENT ON HOST STATES AND INVESTORS 

 

ABSTRACT 

This research paper critically analyses how interpretations given by various tribunals have led to the 

evolution and alteration of the term ‘investment.’ In this connection, the paper seeks to identify the 

various implications of defining investment in both host states and investors. The paper does not dispel 

the idea that international investment enhances economic globalization, creates job opportunities, and 

reduces poverty. However, the paper raises the concern that adopting a broader interpretation of the 

term investment will fail to capture the understanding of the term by the parties. The research is a 

blend of qualitative and quantitative research paradigm with a primary focus on the qualitative 

research paradigm and seeks to demonstrate that a wider definition of investment will fail to resonate 

with the objectives of the parties and give rise to multiple claims for the same investment or lessen the 

opportunities of the host state to detach themselves from a failed investment.  In support of the 

contention, the researcher discusses several decisions made by investment settlement tribunals and 

elaborates how such decisions have impacted the host state and the investors. The paper also aims to 

identify the effect of identifying Intellectual property rights as an investment and the importance of 

striking a balance between incentivizing investment through wider protections and maintaining 

supervisory powers over Intellectual property rights of investors. The researcher proposes 

recommendations that will help both investors and the host states reap benefits of an investment. 

Among the key recommendations suggested by the researcher, setting up of screening bodies to 
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permit or refuse the entry of investments, interpreting the term investment after a careful weighing of 

both advantages and risks associated with the investment and curating investment treaties in 

accordance with the stage of development of the host state take precedence.  

 
Keywords: International trade, International investment law, Definition of investment, Investment 

dispute settlement tribunals, Bilateral investment treaties 

 

THE TERM “INVESTMENT” AS PERCEIVED BY THE HOST STATE, THE INVESTOR AND 

THE TRIBUNALS 

International investment undoubtedly holds the key for economic globalization, the growth of job opportunities 

and the movement of goods and services from one part of the world to the other. Accordingly, the definition 

attached to the term ‘Investment’ can have various implications on both the host state and the investors.  From 

the perspective of the host state, denoting a clear definition of the term investment enables the state to identify 

the country’s clients for the purpose of investment policy. Further it will help the host state determine the types 

of industries and groups to be pursued to benefit from better investments.1 

 

Alternatively, from the eyes of the investors, a precise definition on what’ investment’ entails may assist them to 

identify how best their investments should be structured in order to enjoy the maximum treaty protection for their 

investments. While the term ‘investment’ has not been granted an accepted definition except for the dictionary 

definition (“Foreign investment refers to the investment in domestic companies and assets of another country by 

a foreign investor”).2 The general norm is to rely on the investment protection treaty for interpretations.3 

 

                                                           
1   Barton Legum, ‘Defining Investment and Investor: Who is Entitled to Claim?’ (2005) 
   <https://www.oecd.org/investment/internationalinvestmentagreements/36370461.pdf>  accessed 17 December 2022.   
2  James Chen, ‘Foreign Investment: Definition, How It Works, and Types’ (Investopedia, 26 October 2020) 

<https://www.investopedia.com/terms/f/foreign-
investment.asp#:~:text=Foreign%20investment%20refers%20to%20the,their%20investments%20in%20other
%20countries> accessed 18 December 2022.  

3   M. Sonarajah, The International Law on Foreign Investment (3rd edn, Cambridge University Press 2010).  
 

https://www.oecd.org/investment/internationalinvestmentagreements/36370461.pdf%3e%20%20accessed%2017%20December%202022
https://www.investopedia.com/terms/f/foreign-investment.asp#:~:text=Foreign%20investment%20refers%20to%20the,their%20investments%20in%20other%20countries
https://www.investopedia.com/terms/f/foreign-investment.asp#:~:text=Foreign%20investment%20refers%20to%20the,their%20investments%20in%20other%20countries
https://www.investopedia.com/terms/f/foreign-investment.asp#:~:text=Foreign%20investment%20refers%20to%20the,their%20investments%20in%20other%20countries
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In this regard, the dicta or judgements pronounced by ad hoc tribunals of International Centre for Settlement of 

Investment disputes (Hereinafter referred to as ICSID) prove to be useful. However, most treaties fail to define the 

term investment in a manner that resonates with the understanding of the term by the parties. This has given an 

opportunity for the term to be interpreted in a more liberal standpoint by tribunals than what may have been 

intended by the parties to the treaty.4 While over 98% of recent investment protection treaties define the term 

investment, at least 90% of such treaties define investment via a non- exhaustive list of protected “assets”.5 

 

Intellectual Property Rights have always been considered a covered investment under most international 

investment agreements. Whereas some treaties expand the definition of property to include intangible rights, 

certain other treaties expressly refer to patents, copyrights, and trademarks among other rights.6 

 

Recognizing intellectual property rights as an investment has emphasized the importance of striking a balance 

between strict expropriation provisions in investment agreements and issuance of compulsory licenses, parallel 

importation rights and revocation of patents on the ground of public interests.7 The potential repercussions of 

such extensive protections and the need to establish a balance is discussed in the latter part of this 

research paper.  

 

As evident from the above discussion, the term investment has evolved over the years and has been 

the subject of various reactions by the states. The question is whether the evolution of the term 

investment to accommodate a liberal approach of interpretation best serves the investment treaties' 

objectives. 

 

                                                           
4   Ibid.  
5   Dafina Atanasova, ‘Definition of Investment’ (Jus Mundi, 7 November 2022)  
  < https://jusmundi.com/en/document/publication/en-definition-of-investment> accessed 19 December 2022.  
6 Lahra Liberti, Intellectual Property Rights in International Investment Agreements (OECD 2010) 

<https://www.oecd.org/investment/internationalinvestmentagreements/WP-2010_1.pdf > accessed 18 December 2022.  
7  Ibid.  

https://jusmundi.com/en/document/publication/en-definition-of-investment
https://www.oecd.org/investment/internationalinvestmentagreements/WP-2010_1.pdf%20%3e%20accessed%2018%20December%202022
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INTERPRETATION OF THE TERM INVESTMENT BY TREATIES AND INVESTMENT 

DISPUTES SETTLEMENT TRIBUNALS  

International investment agreements (hereinafter referred to as IIAS) are created to protect the 

investments of foreign investors in the host state. Belonging to the same group of IIAS, Bilateral 

agreements (hereinafter referred to as BIT) are also recognized as means of generating an influx of 

foreign investment by demonstrating the host state’s openness to foreign investment8 through 

investor protection.  

 

The definition accrued to the term investment in the IIAS are vital in determining the assets or interests 

that warrant protection. Accordingly, it has become imperative for states to define investments in their 

IIAS in a way that resonates with their requirements and understandings rather than allowing arbitral 

tribunals to decide on the type of assets or interests falling within the ambit of protection.9 

 

For instance, a contract between an investor and a host state requiring the execution of certain pre- inspection 

services was considered an’ investment’ under the treaty in dispute. 10 The judgement was pronounced in a 

scenario where such pre- inspection services were not qualified as a foreign investment under the respondent’s 

state laws.  In a host of other similar circumstances, states have observed that these non- exhaustive definitions 

of investment under most treaties does not resonate with the definition of foreign investment under their domestic 

laws or their understanding of the term.11 

 

                                                           
8   Genevieve Fox, A Future for International Investment? Modifying BITS to Drive Economic Development’ (2014) 

46 Georgetown Journal of International Law <https://articleworks.cadmus.com/geolaw/zsx00115.html > 
accessed 17 December 2022.  

9  Mahnaz Malik, ‘Definition of Investment in International Investment Agreements’ (2011) The International 
Institute for Sustainable Development 
 <https://www.iisd.org/system/files/publications/best_practices_bulletin_1.pdf>accessed 18 December 2022.  

10  Société Générale de Surveillance SA v Pakistan (2003) ARB/01/13 (ICSID). 
11  Malik (n9) 1.  
 

https://www.iisd.org/system/files/publications/best_practices_bulletin_1.pdf
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Added to this, in recent U.K treaties, the definition of investment is considered to encompass “every 

kind of asset’ which includes a comprehensive list of investments.12 Similarly, the French and the U.S. 

Model BITs entail the famous circular definition for investment which includes every asset having the 

characteristics of an investment.13 

 

IMPLICATIONS OF A WIDER DEFINITION OF ‘INVESTMENT’  

The most common justification for broader definitions in investment treaties revolves around the idea 

that broader definitions accommodate the endless creativity of the capital market while encouraging 

foreign investment in all its forms both present and future.14 

 

However, a liberal approach to interpreting investment often overlooks how host state will be 

encumbered by heavy litigations or how its resources can be exploited or the influence it will have on 

the country’s political climate or how it can result in an infringement of human rights or environmental 

standards. This in turn can convey a negative impression about the country’s investment strategies to 

the rest of the economies scattered across the world.  

 

The perfect example is how U.S. BITS allow the term investment to encompass indirectly controlled 

investments among other types.15 Giving recognition to indirectly controlled investments means that 

the host state is protecting one or 20 or more layers of intermediate holding companies in addition to 

protecting the ascertained company.16 

 

In such a situation, the host state is compelled to comply with the treaty by ensuring that all investors 

including intermediary companies are protected by the treaty regulations. One of the biggest 

                                                           
12 Legum (n1) 2.  
13 Ibid 3.  
14 Ibid.  
15 Ibid. 
16 Ibid.  
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disadvantages of such extended protection for the host state is the risk of facing a multiplicity of 

claims. This is because investments that come in through layers of intermediary companies hide a risk 

of double recovery through claims from different companies for the same investment and against the 

same measures of the host state.17 

 

The case of Chartered Bank v United Republic of Tanzania18 is an instance where a duplicity of claims 

was successfully resisted by the host state. Quoting the dicta of the case, it was stated that “it would 

be unreasonable to read the BIT to permit a UK national with subsidiaries all around the world to claim 

entitlement to the UK- Tanzanian BIT protection for each and every one of the investments around the 

world held by these daughter or grand-daughter entities.” 19 

 

As illustrated by the above case, the interpretation granted to ‘investment’ is crucial for investors at 

the stage where he tries to assert a claim against the host state20. On the other hand, for the host state, 

it is the definition of an investor and what entails the term investment that demarcates who has a 

standing to bring a claim in arbitration.21 

 

The case of Mihaly v Sri Lanka22 is another example of the nature of implication to be had by a broader 

definition of ‘investment’. In this case it was determined that the costs involved in tendering for a 

project and negotiating such costs are deemed an investment in the event such negotiations fail for 

improper reasons.23 

                                                           
17  Inna Uchkunova, ‘Indirect Investments through Chain of Intermediary Companies; A Philosopher’s Stone or Not 

Anymore (Kluwer Arbitration, 3 July 2013) <http://arbitrationblog.kluwerarbitration.com/2013/07/03/indirect-
investments-through-chain-of-intermediary-companies-a-philosophers-stone-or-not-any-more/> accessed 18 
December 2022.  

18  Chartered Bank v United Republic of Tanzania [2010] ARB/10/12 (ICSID). 
19  Ibid 270. 
20  Legum (n1)5. 
21  Ibid.  
22  Mihaly v Sri Lanka [2002] 17 ICSID Rev 21.  
23  Sonarajah (n3) 16. 
 

http://arbitrationblog.kluwerarbitration.com/2013/07/03/indirect-investments-through-chain-of-intermediary-companies-a-philosophers-stone-or-not-any-more/
http://arbitrationblog.kluwerarbitration.com/2013/07/03/indirect-investments-through-chain-of-intermediary-companies-a-philosophers-stone-or-not-any-more/
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Accordingly, the determination allows investors who may be expropriated by the host state at a 

subsequent stage of negotiation to institute a claim against the host state for prompt, effective and 

adequate compensation.24 

 

In terms of the host state, such broad interpretation can have both a positive and negative impact. On 

one hand, extended protection can lure more investors to the country but on the other hand, the host 

state can be a party to a multitude of litigations where investors are trying to establish their claims 

through national treatment or the Most Favored Nation25 (MFN) obligations. This may reduce the host 

state’s opportunities to detach themselves from an unproductive or unsuccessful investment.  

 

The case of Fedax NV v Venezuela26 is another instance which discussed the possible consequences 

arising from broadly interpreting the term investment. One of the key questions in the dispute was 

determining if a set of promissory notes will qualify as an investment. The tribunal observed that 

promissory notes are proof of a loan and a common financial and credit instrument, the purchase of 

which will easily qualify as an investment.27 

 

The tribunal further brought attention to the provisions of the agreement, where it is stated that 

investment shall comprise every kind of asset not limited to;  

 

“a) rights derived from shares, bonds and other kinds of interests in companies and joint 

ventures b) titles to money, to other assets or any performance having an economic value”28 

 

                                                           
24 Ibid.  
25 Most Favoured Nation Treatment in International Investment Law: OECD Working Papers on International Investment’, (2004) 

< https://www.oecd.org/daf/inv/investment-policy/WP-2004_2.pdf> accessed 17 December 2022.  
26  Fedax NV v Venezuela [1998] 37 ILM 1378. 
27 Ibid.  
28 Ibid.  
 

https://www.oecd.org/daf/inv/investment-policy/WP-2004_2.pdf
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The conclusion was that definition of investment and the meaning of titles to money under the 

agreement encompass loans and related credit transactions. The tribunal also rationalized that while 

it is true that an investment may result in a transfer of funds or values into the host country, a plethora 

of modern international transactions take place without leaving the room for the funds to be physically 

transferred to the territory of the beneficiary.29 

 

Accordingly, when tribunals extend the concept of investment over zealously beyond the parties' 

original intentions, it may provoke consequent injury to a system that is already in place. For an 

instance, when the host state is eager to welcome any form of transaction or contractual right as an 

investment disregarding the fact that certain investors can be profit oriented to the detriment of the 

host state, the investment may not progress according to the expectations of the parties.  

 

CHARACTERISTICS OF INVESTMENTS AS EXPLORED BY THE TRIBUNALS  

While ICSD may not define the term investment, it identifies certain typical characteristics of 

investment which have been increasingly sought by arbitral tribunals. Among such frequently 

discussed characteristics, the duration of the project, the regularity of the profit and return, the 

assumption of risk, the substantial commitment and significance of the operation to the host state30 

take precedence. Salini v Morocco31 was the first case that discussed such characteristics, an operation 

must portray to qualify as an investment.32 However, the question to be asked is whether these criteria 

are considered by the tribunals when interpreting certain transactions as investments.  

 

                                                           
29  Ibid.  
30  ‘International Investment Law: Understanding Concepts and Tracking Innovations, Definitions of Investor and 

Investment in international Investment Agreements (2008) 
  <https://www.oecd.org/investment/internationalinvestmentagreements/40471468.pdf>accessed 18 December 2022.  
31  Salini Costruttori S.p.A. and Italstrade S.p.A. v Kingdom of Morocco [2000] ARB/00/4 (ICSID).  
32  Atanasova (n5). 
 

https://www.oecd.org/investment/internationalinvestmentagreements/40471468.pdf
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For example, the Ceskoslovensak case33 considered whether the failure to repay a loan could be 

regarded as foreign investment within the ambit of the ICSID convention. The judgement of the tribunal 

inclined in favour of a liberal interpretation and ruled that an international transaction that contributes 

to the promotion of economic development of a contracting state may be deemed an investment. While 

it may be true that a loan promotes economic development of a state through a string of cash flow to 

the country, the concern was that it did not involve a transfer of resources in the territory or bring 

profits to both parties of the transaction.34 However, the tribunal drew the parties’ attention to the BIT, 

where it read that “investment shall mean any asset… including monetary receivables or claims to any 

performance related to an investment….”35 In the words of the tribunal, despite loans not being 

explicitly mentioned in the list of assets, terms as broad as “assets” and “monetary receivables or 

claims” clearly include loans.36 

 

Thus, the meaning of investment may vary according to the object and purpose of different investment 

instruments which may contain it. The host state generally attempts to define foreign investment to include three 

principal concerns; firstly, to protect the physical property of the investor, secondly to extend the protection to 

intangible rights regarded as property and thirdly to include administrative rights mostly associated with 

Intellectual property rights within the meaning of foreign investments.37 

 

INTELLECTUAL PROPERTY RIGHTS AS AN INVESTMENT  

The main reason behind granting protection to intellectual property rights as an investment was the widespread 

copying of inventions made in developed states.38 The types of intellectual property commonly safeguarded by 

the treaties included patents, copyright, trademarks, trade secrets and even lesser rights such as know- how.  

                                                           
33  Ceskoslovenska Obchodni Banka v. Slovakia [1999] 14 ICSID Rev 251.  
34  Ibid.  
35  Ibid. 
36  Ibid. 
37  Sonarajah (n3) 16. 
38  Ibid 20. 
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The implication of having IP rights included in the definition of investment is that such rights could be subject to 

the general guarantees accorded to investors under the BIT.39 Such general guarantees may include Most 

Favoured Nation clauses (all foreign investors be guaranteed profit from the highest standard of treatment 

provided to any country under BIT the host country has entered in to), national treatment, fair and equitable 

treatment protection in case of expropriation among other clauses.  

 

The scope of the protection under a BIT for the investor’s IP rights depends on how Intellectual Property is defined. 

The narrower the definition, the lesser the chances for investors to bring potential claims.40 Likewise, the broader 

the definition, the more opportunities for investors to protect their IP rights which in turn would induce them to 

invest more.  

 

However, one of the frequent concerns of IP investors is how the TRIPS Agreement (The Agreement on Trade-

Related Aspects of Intellectual Property Rights) permits host states to issue compulsory licenses for the use of 

patented inventions without the authorization of the patent owner. This may discourage many IP investments 

from coming into the country because investors do not favour such overwhelming interference by the host state 

in their IP rights.  

  

For example, a producer of an important HIV related drug claimed that its property had been expropriated through 

compulsory licensing. His contention was that the expropriation of IP rights sends chilling signals to the 

research-based companies to avoid undertaking risks of researching on diseases that affect the 

world.41 

 

                                                           
39  ‘Intellectual Property Provisions in International Investment Arrangements’ (2007) 
  <https://unctad.org/system/files/official-document/webiteiia20071_en.pdf > accessed 18 December 2022. 
40  Ibid 4. 
41 Christopher Gibson, ‘A Look at the Compulsory License in Investment Arbitration: The Case of Indirect Expropriation 

(2010) <https://digitalcommons.wcl.american.edu/auilr/vol25/iss3/1/> accessed 17 December 2022. 
 

https://unctad.org/system/files/official-document/webiteiia20071_en.pdf
https://digitalcommons.wcl.american.edu/auilr/vol25/iss3/1/
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The situation is a perfect example of how cautious a host state should be when interfering with the IP 

rights of an investor. Considering how copyright industries alone become responsible for almost 4% to 

5% of the gross domestic product of most industrialized nations,42 compromises as to maximum 

safeguards and minimal intervention by the host state are required for the host state to embrace more 

novelties and technological advancement from investors.  

 

On a different note, it is only when the investment treaties provide for mechanisms such as compulsory 

licensing of Intellectual property that an effective balance between protection and the social needs of 

the host community can be forged. Consequently, for both host state and the investors to reap benefits 

from IP rights, the host state should practice certain supervisory powers over the investor’s IP rights 

while also protecting the international standards and maximum safeguards to create an environment 

of minimum vulnerabilities.  

 
REAPING THE BENEFITS OF AN INVESTMENT 

It has been understood that a host state does not always end up reaping the benefits of a foreign 

investment. Despite the widespread belief that investments in all their forms leads to economic growth, 

creation of employment opportunities, an elevation of infrastructure facilities, less dependency on 

foreign aid, poverty reduction or a surge of technological advancements43 within the host state, the 

reality may be different.  
 

There have been multiple occasions where foreign investments have resulted in many adverse effects on the host 

state including violations in environmental standards, repercussions of resorting to obsolete technology under the 

guise of technological advancements and evasion of tax regulations through transfer pricing etc. The ideal 

                                                           
42  Terrica Carrington, ‘Here’s how much copyright contributes to the US economy’ (copyright alliance, 30  

September 2016) < https://copyrightalliance.org/heres-how-much-copyright-contributes-to-the-us-economy/> 
accessed 18 December 2022. 

43‘ Foreign Direct Investment’ (Corporate Finance Institute, 27 November 2022)  
 <https://corporatefinanceinstitute.com/resources/economics/foreign-direct-investment-fdi/> accessed 18 December 2022.  
 

https://copyrightalliance.org/heres-how-much-copyright-contributes-to-the-us-economy/
https://corporatefinanceinstitute.com/resources/economics/foreign-direct-investment-fdi/


   

 

84 
 

example would be the Bhopal disaster which unraveled that expanding industrialization in developing countries 

through investments can have disastrous consequences44, particularly where safety regulations have failed to 

evolve with the investment climate.  

 

RECOMMENDATIONS AND WAY FORWARD 

In developing a solution which is feasible to both the investors and the host state, one of the key 

recommendations to consider will be remodeling of BIT treaties in line with the level of development 

of the host state.45 To elaborate this point further, the paper discusses the risks associated with 

adopting a one-size fit approach to defining investment. 46 

 

A developing host state would be keen to interpret their BITs in a manner that leaves small room for 

the host state to regulate the investments or as a treaty giving effect to more non-discriminatory 

provisions or allowing for quick and reliable dispute resolution mechanisms. This is primarily because 

developing states are capital importers that must seek to ensure that a predictable range of assets fall 

under the purview of investment protections.47  Such definitions are therefore a reflection of their 

domestic policies and the need to attract more investments to the country.48  

 

Contrastingly, a much-developed state will rarely find the need to adopt a liberal approach to defining 

investment because bringing in more investment to the country may not be at the top of their agenda.  

Deviating from the traditional formulation of the term investment and devising appropriate 

modifications is another key recommendation to consider.  

 

                                                           
44 Edward Broughton, ‘The Bhopal Disaster and its aftermath: a review’ (Environmental Health, 10 May 2005) < 

https://ehjournal.biomedcentral.com/articles/10.1186/1476-069X-4-6#citeas > accessed 17 December 2022.  
45 Fox (n8) 238. 
46 Malik (n9) 18. 
47 Ibid. 
48 Ibid. 
 

https://ehjournal.biomedcentral.com/articles/10.1186/1476-069X-4-6#citeas
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Accordingly, the Canadian model Foreign Investment Promotion and Protection Agreement (FIPA) is an ideal 

example of a progressive drafting process. The model makes use of an exhaustive approach to defining 

investment by setting out a closed list of assets to be covered under the definition.49 Added to this, U.S. model also 

maintains a non- exhaustive approach to defining investment while explicitly excluding certain types of assets 

from the definition or by requiring investments to show a particular list of characteristics.50 

 

While these progressive elements incorporated by states indicate a clear evolution from the traditional definition 

of investment, these approaches must not be adopted in their entirety by the rest of the world.  

 

States are always encouraged to peruse and observe these model texts when developing their own models. 

However, the key takeaway is that definition of the term “investment” in a treaty should reflect the state’s unique 

understanding of the term.51 If a state fails to define investment in clear terms, they may face the risk of protecting 

a wider range of assets under the treaty, which are not anticipated by the state’s domestic law.52 

 

Another point worth noting by both developed and developing nations is that for an investment to be successful, 

one should weigh the risks and profits associated with such investment. In this connection, the case of ADC v 

Hungary may prove useful. The case’s facts describe a situation where an investor’s expropriation claim was 

dismissed because it was not brought forward within a reasonable time. The ruling of the tribunal came from the 

notion that for an investment to enjoy minimum standard of protection, the investors should abide by the 

regulations of the host state and contribute to its welfare.53 

 

Thus, a recommendation would be to set up screening bodies that help analyze the pros and cons of an investment 

before giving permission for its entry or not.  

 

                                                           
49 Ibid. 
50 Ibid.  
51 Ibid.  
52 Ibid.  
53 Ibid.  
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Based on the above, the following conclusions can be observed. Incentives are necessary for the host state to 

attract foreign investment to the country. Similarly guarantees of investment protection will make investors feel 

secure about the host state and will prevent them from making investments in competing countries. On the other 

hand, liberal interpretations of the term investment have failed to consider the understanding of the term by the 

parties or their intentions. Added to this, such interpretations have allowed tribunals to arrive at judgements that 

have not necessarily been beneficial for both the host state and the investors.  

 

Accordingly, what must be noted is that neither party to an investment agreement may have control over the 

drastic evolution of the term investment. However, effective mechanisms of regulations, guidelines and clear 

definitions that strive to incorporate the intentions and understandings of the parties are essential to create an 

investment climate that benefits both investors and the host states.  
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UNDERSTANDING WHETHER SRI LANKA NEEDS TO RATIFY 
THE CISG: THE NEED OF THE HOUR 

 

ABSTRACT  

It has been found that the law dealing with sales contracts in Sri Lanka is relatively antiqued and old-

fashioned and due to this outmoded nature, the buyers and sellers were equally affected. This has 

brought forth a roadblock in protecting the interests of the parties to the contract throughout the 

business transaction. Further, it is exposed that unluckily Sri Lanka is one of the economic nations 

which has not ratified the Convention on the International Sales of Goods (CISG) yet. Consequently, this 

has clogged the economic development of the country in general when compared with the other 

countries which have ratified the CISG and benefited extensively in the recent past. Thereby, the 

researcher considers that it is now high time for Sri Lanka to embrace the benefits afforded by the CISG. 

Concerning the compelling issue at hand, even if many believed that adopting international 

conventions and reforming the legal regime is crucial, very little has been done to emphasize the 

controversy up until. Accordingly, this paper will; analyze the laws relating to domestic sales and 

international sales in Sri Lanka and the UK and their adequacy, examine the international conventions, 

treaties and instruments governing international sales contracts and evaluate the concepts of 

desirability and feasibility and how to make the CISG feasible. Ultimately, the paper concludes that the 

legal reforms in this area are pivotal in responding adequately to the needs of modern-day pragmatic 
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business matters concerning sales contracts in Sri Lanka. Further, this study follows a qualitative 

paradigm of legal research and it is carried out using the black letter approach. Statutory instruments, 

case law jurisprudence and legislative examples of other countries are used as primary sources. 

Textbooks, peer-reviewed journal articles, research papers, case studies and review papers are utilized 

as secondary sources. Moreover, online law library resources are used as tertiary legal resources.  

 

Keywords: International Sales contracts, the CISG, Sri Lanka’s reluctance, Importance of ratifying, the 

feasibility. 

 

INTRODUCTION  

Sale of Goods Ordinance 18961 (hereinafter referred to as ‘SGO’) governs the domestic law relating to 

the sale of goods in Sri Lanka. This Ordinance is based on the English Sale of Goods Act.2 Unlike the 

English Act which underwent many reforms since its enactment, SGO still remains static without any 

reforms, even after a century and two decades since its enactment.3 Further, Sri Lanka uses its own 

laws for international sales and at the same time Sri Lanka is not a party to the United Nations 

Convention on Contracts for the International Sale of Goods4 (hereinafter referred to as ‘CISG’). 

Therefore, the researcher believes that Sri Lanka needs to review its laws relating to international sales 

in order to cater to contemporary business issues. Further, the research questions analyzed in the 

current paper include analyzing; what are the laws governing domestic and international sales 

contracts in Sri Lanka and the UK, whether the laws are adequate, what are the international 

conventions, treaties and instruments governing international sales contracts, what is meant by the 

concepts of desirability and feasibility and how to make the CISG feasible. Moreover, this research is 

                                                           
1  Sale of Goods Ordinance No. 11 of 1896. 
2  Sale of Goods Act of 1893. 
3  Yasoda Wijerathna, 'Sale Of Goods Ordinance No 11 Of 1896: A Call For Reforms' (9th International Research 

Conference-KDU, Sri Lanka 2016)  
 <https://www.researchgate.net/publication/326682715_ 

Sale_of_Goods_Ordinance_No_11_of_1896_of_Sri_Lanka_A_Call_for_Reforms> accessed 9 December 2022. 
4 Convention on Contracts for the International Sale of Goods 1980. 
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carried out using qualitative paradigms of legal research. Further, the researcher has utilized the black-

letter approach in achieving the objectives of the study. Primary data have been collected through 

statutory instruments, case laws and legislative examples of other countries. Whereas secondary data 

include textbooks, peer-reviewed journal articles, research papers, case studies and review papers. 

Ultimately, this paper aims at finding out whether the time has come for Sri Lanka to ratify the CISG to 

make the most out of it.  

 

LAWS RELATING TO DOMESTIC SALES AND INTERNATIONAL SALES 

Sri Lanka 

The researcher has analyzed certain provisions such as the passing of risk and the implied terms 

covered in the SGO are compared with the CISG provisions to acquire insights from the international 

context. According to section 21(1) of the SGO, when the property is transferred to the buyer the goods 

are at the buyer’s risk, whether delivery has been made or not.5 More modern texts, such as CISG 

provided that, as a rule, the risk shall pass on delivery of the goods.6 When the buyer and the seller are 

from two different jurisdictions, problems arise due to the non-compatibility of the laws with the main 

issue being the specific law that should be applied.7 According to the rules of conflict of laws, the issue 

is decided by Sri Lankan law, in which case provisions of SGO will apply.8  The law relating to the 

passing of risk in CISG can be found in Articles 66-70. The provisions of CISG on the passing of risk will 

apply only when the parties had not made any previous express or implied arrangement on the issue, 

since the CISG forms positive law, which means that the parties can exclude the application of its 

provisions completely or vary the effect of specific Articles.9 As far as the practices of the countries are 

                                                           
5  Sale of Goods Ordinance, 21(1). 
6  David K Jayalath, 'Passing of Risk in the Sale of Goods Ordinance No. 11 of 1896 in Sri Lanka; An Antiquated 

Theory: A Comparative Study' (2015) 5 Thammasat Business Law Journal 1.  
7  R N K Chandrawansa, 'The Need for Reforming the Sale of Goods Ordinance of Sri Lanka: A Comparative Analysis' 

(2020) 15 OUSL Journal 73. 
8  Blue Diamonds Ltd v Amsterdam Bank [1993] 2 SriLR 249 (SC). 
9  Jayalath (n6).  
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concerned three theories can be formulated for the time of passing the risk. The first theory is that the 

risk passes at the time of the conclusion of the contract of sale. This theory is unfavourable to the seller 

because in international sales the goods are still with the seller though the contract is already 

concluded. This theory is adopted in Switzerland, Spain, Netherlands, and Article 68 of the CISG.10  

 

The second theory argues that the risk passes with the ownership. This can also cause practical issues 

since there will be instances where the buyer possesses the goods while the ownership is still with the 

seller. This theory is adopted by the Sale of Goods Act United Kingdom11 (hereinafter referred to as 

‘SGA’), Sri Lanka, Hong Kong, Singapore, France, Italy, India and Thailand. The third theory posits that 

the risk passes with the delivery of goods. This appears to be the most reasonable theory since the 

party who has possession can take care of the goods until delivery. This theory is adopted by CISG in 

articles 67 and 69, Germany, Greece, Sweden, USA and China.12 It can be concluded that provisions 

regarding the passing of risk in SGO in Sri Lanka are outdated and not adequate to cover modern 

business complexities.  

 

Further, the Court of Appeal by the decision in Usman v. Rahim13 held that section 58(2) of the SGO, 

applies only to the English law in force at the time the section was enacted, and not to any subsequent 

change in the English law and this rule is still valid in Sri Lanka.14 Moreover, due to the antiquated nature 

of the SGO, Sri Lanka has to adopt various statutes such as the Electronic Transaction Act 15 and 

Payment and Settlement Systems Act.16 This practice causes problems for parties who are engaged in 

selling goods since there are many statutes related to the same transaction itself.17 According to 

                                                           
10  Jayalath (n6).  
11  Sale of Goods Act 1979.  
12  Jayalath (n6).  
13  Usman v Rahim [1930] 32 NLR 259 (CA). 
14  Jayalath (n6). 
15  Electronic Transactions Act No. 19 of 2006.         
16  Payment and Settlement Systems Act No. 28 of 2005. 
17  Chandrawansa (n7).  
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Atiyah18 internationally, people tend to minimize these problems by having special conventions. 

Accordingly, if Sri Lanka follows CISG provisions, many problems would be solved.19 For instance, for 

the parties of international sales contracts, it is advantageous if their contracts are governed by the 

neutral and well-known CISG rather than by the law of the country of the other party or by any third-

country law.20  

 

Further, the CISG achieves unification and simplification of domestic sales law regimes and thus 

facilitates the cross-border sale of goods by avoiding uncertainty while at the same time saving time 

and money.21 Moreover, the CISG is globally well-known and supported by easily accessible secondary 

sources and in fact, a broad body of case law and commentaries across jurisdictions offers a rich source 

of tools for the harmonized application of the CISG.22 At this point, it is worth considering the perceived 

disadvantages of the CISG as well. One of the criticisms is that CISG was formulated mainly taking the 

western legal traditions into consideration, and it has not individually looked at alternative legal 

systems such as Islamic Law or Hindu Law.23 Further, it is observed by Sieg Eiselen that the convention 

is nothing but a set of broadly formulated rules which contains many new and undefined terms which 

will have to be developed by arbitral tribunals and courts having no hierarchy and thus no principle of 

stare decisis and this will lead to more legal uncertainty.24 In this line of thinking one could question 

whether Sri Lankan courts are of the same view and whether the judges are hesitant to rely on 

international developments. However, the decision in Marchant Heyworth v. Usoof25 clearly shows that 

                                                           
18  John Adams and Hector MacQueen, Atiyah's the Sale of Goods (12th edn, Longman 2010). 
19  Chandrawansa (n7).  
20  Lutz Wolff, 'Proposed Application of the United Nations Convention on Contracts for the International Sale of 

Goods to the Hong Kong SAR' (2020)  
 <https://www.doj.gov.hk/en/featured/pdf/Professor_WOLFF_submission.pdf> accessed 25 December 2022. 
21  Ibid. 
22 Ibid.  
23 Naveen Fernando, 'CISG - Contract Of Sale Of Goods' (Slideshare, 2009) <https://www.slideshare.net/ 

Naveen6/cisg-contract-of-sale-of-goods> accessed 11 December 2022. 
24  Sieg EiseLen, 'Incorporation of Standard Terms in International Sales Contracts' (A Conference in Memory of 

Albert H. Kritzer, Belgrade 2010) <https://ius.bg.ac.rs/wp-content/uploads/2020/12/UNIFORM-SALES-LAW-
CONFERENCE-MATERIALS.pdf> accessed 25 December 2022. 

25 Marchant Heyworth v. Usoof [1955] 57 NLR 217 (SC). 
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Sri Lanka is ready to accept international law principles and developments in the area of sales of goods. 

Since Sri Lanka follows the concept of dualism, ratification of the international instruments will not 

incorporate international law principles into domestic law. International law is incorporated into 

domestic law through enabling legislation. In the present context, there is a huge discussion taking 

place as to the outworn nature of the SGO and at the same time, it is observed that the CISG follows 

up-to-date contract law and has incorporated modern trade practices and therefore the CISG presents 

state-of-the-art contract law. The discussions clearly accommodate the fact that Sri Lanka has a keen 

interest in updating its international sales laws which cater to modern-day pragmatic needs through 

the utilization of international instruments.  

 

United Kingdom 

Sales of Goods Act 1979 governs the domestic sales of goods contracts in the UK. Apart from this main 

law, various other laws such as the Unfair Contract Terms Act 1977, Misrepresentation Act 1967, 

Consumer Credit Act 1974, Consumer Protection Act 1986, Contracts (Rights of Third Parties) Act 1999, 

Electronic Commerce Regulations 2002, Consumer Protection from Unfair Trading Regulations 2008, 

Business Protection from Misleading Marketing Regulations 2008 and Consumer Contracts 

Regulations 2013 regulates the domestic law relating to sales of goods. Rules of Customs Convention 

on the International Transport of Goods under Cover of TIR Carnets 1975 and Convention for the 

Unification of Certain Rules for International Carriage by Air 1999 applied to the international context. 

UK has not ratified the CISG of 1980.   

 

Further, the UK courts recognize the choice of law clauses embedded in the contracts. However, UK 

courts can also refuse to apply provisions of a chosen law that would be clearly incompatible with the 

public policy of the forum.26 Additionally, the UK applies Regulation No 593/2008 of the European 

                                                           
26  Sajid Ahmed and Others, 'Sale and Storage of Goods in the UK (England and Wales): Overview' (Practical Law) 

<https://uk.practicallaw.thomsonreuters.com/2-618-
6005?transitionType=Default&contextData=(sc.Default)&first Page= true> accessed 6 December 2022.  
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Parliament (Rome I) to determine the law applicable to contractual obligations.27 At this point it is critical 

to consider why the UK being a big player in the international market is not becoming a party to the 

CISG despite the benefits it offers to international trade. One of the main arguments is that the 

Convention possesses more civil law concepts than common law concepts. For instance, specific 

performance is given much more prominence than awarding compensation. This can be evident by 

referring to the countries which have adopted it. Civil law countries have a more tendency of ratifying 

the Convention. To harmonize this, the convention adopted a balance of both civil and common law 

concepts and thereby creating uncertainty in the law. Another major difference between the SGA and 

the CISG is that, under the SGA, a right to repudiate is offered in cases of breach of a condition and in a 

breach of warranty there is no such right offered. However, the CISG has not made a distinction as such 

and provides avoidance of the contract in an instance of fundamental breach. Additionally, the 

Convention lacks provisions and criteria to decide the validity of a contract. This is a fundamental 

omission. Moreover, the UK courts follow a more consistent approach as it follows the principle of 

judicial precedence. The lesser the ratifications to the CISG means there will be lesser case laws. This 

leads to lesser legal consistency. Many people believed that the UK does not consider ratifying CISG 

as a legislative priority and UK has no interest in becoming a party to CISG. For over 30 years, the UK 

has circled the CISG, not unlike a cat circling a bowl of cream committing in theory, but never actually 

advancing to ratification.28 UK finds no thrive to ratify the CISG as currently, the businesses are 

performing really well in the international context even without adopting CISG.  

 

 

 

 

                                                           
27 'Is the Sale of Goods Act 1979 Applicable to International Contracts?' (LexisNexis, 14 February 2019) 

<https://www.lexisnexis.co.uk/legal/guidance/is-the-sale-of-goods-act-1979-applicable-to-international-
contracts> accessed 7 December 2022. 

28  Camilla B. Andersen, 'Of Cats and Cream-The UK and the CISG', (6th Annual MAA Schlechtriem CISG Conference, 
Hong Kong, March 2014). 
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REGULARIZED INTERNATIONAL CONVENTIONS, TREATIES AND INSTRUMENTS 

CISG 

As of 2020, there are 94 states ratified this Convention. Both the UK and Sri Lanka have not ratified it. 

Some countries have ratified it subject to reservations and declarations. CISG is believed to be a 

comprehensive document with minor deficiencies. If this piece of document is worthless, most 

developed economies will not come forward and ratified it. At the UNCITRA seminar held in Singapore 

in April 2015, speakers from some of the relevant ministries in the ASEAN countries made their cases 

on why their respective countries should adopt the CISG to harmonize the law relating to international 

sales of goods in ASEAN and this included countries such as Brunei, Indonesia, Philippines, Sri Lanka 

and Thailand.29 But still Sri Lanka is a remarkable absentee in ratifying CISG. The Convention has its 

own pros and cons. One is, CISG provides freedom of contract. If parties do not intend to bind by the 

CISG, the parties can exclude the applicability of the Convention. Simultaneously, one can argue that it 

is pointless to adopt a law that covers only a limited field. For example, the CISG does not deal with 

commodities and it is less suitable for commodity sales than the UK SGA.30  

 

Additionally, the UK posits that adopting the CISG will destroy the process of its historical dispute 

resolution and thereby will harm its uniqueness before the law. UK is of the opinion that the present 

legal system is comprehensive enough to regulate the market and bringing CISG will create an 

unnecessary burden. Because it will take pace for the Convention to adapt to the current system and 

this entry-level nature could cause more unpredictable disputes than one can ever think of.  

 

                                                           
29 Jennifer Fong, 'The CISG: Will Widespread Adoption in ASEAN Result in the Growth of Arbitration?' Global 

Arbitration News (29 April 2015) <https://globalarbitrationnews.com/cisg-will-widespread-adoption-asean-
result-growth-arbitration/> accessed 15 December 2022. 

30  Nathalie Hofmann, 'Interpretation Rules and Good Faith as Obstacles to the UK's Ratification of the CISG and to 
the Harmonization of Contract Law in Europe' (2010) 22 Pace International Law Review 145. 
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International Institute for the Unification of Private Law (UNIDROIT)31  

Currently, there are 63 state parties to this law. The UK is a party and Sri Lanka is an absentee to this 

law. The principles of UNIDROIT are soft law32, unlike CISG which is binding. Further, the scope of 

application of the UNIDROIT Principles is wider than the CISG.33 UNIDROIT has contributed to 

harmonizing international contract law by implementing non-binding laws such as UNIDROIT 

Principles of International Commercial Contracts. A review of the CISG and the UNIDROIT principles 

reveals that there are means to provide relief for failure to perform contractual obligations due to the 

COVID-19 pandemic's repercussions.34 

 

Uniform Customs and Practice for Documentary Credits (UCP 600)35  

UCP harmonizes the law relating to documentary credits. These terms are voluntary in nature. All banks 

in Sri Lanka opt for UCP 600. As far as the practice is concerned, UCP 600 has encountered lesser 

disputes. Even these disputes have arisen from the ambiguous terms that the drafters could not agree 

on at the beginning of drafting these rules. Further, it is observed that there are lesser modifications to 

be done to UCP 600 to make it more relative.  

 

The Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS)36  

This Agreement intends to promote and protect intellectual property rights, reduce the barriers to 

international trade and ensure that measures imposed to protect intellectual property rights will not 

                                                           
31 International Institute for the Unification of Private Law Statute 1993.  
32 The term soft laws refer to agreements that are not legally binding. Soft law instruments are predominantly 

found in the international sphere. Examples of soft law include recommendations, guidelines, codes of conduct, 
non-binding resolutions, and standards.  

33 Yasoda Wijerathna, 'Non-Performance of Contractual Obligations in International Commercial Contracts in the 
Wake of Coronavirus: A Legal Perspective' (Research Conference on Business Studies, Jaffna 2020) 
<http://file:///C:/Users/Lenovo/Downloads/PUBLISHEDPAPER.pdf> accessed 4 December 2022. 

34 Ibid.  
35 Uniform Customs and Practice for Documentary Credits 2007. 
36 The Agreement on Trade-Related Aspects of Intellectual Property Rights 1995. 
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become a hindrance itself to the promotion of trade. Both the UK and Sri Lanka are parties to the 

Agreement. Both countries have recognized that inconsistencies and deficiencies in intellectual 

property rights will adversely affect world trade. Moreover, adherence to TRIPS will increase the 

transparency policy of intellectual property, promote healthy trade, increase trade-in knowledge and 

increase inventions.   

 

Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New 

York Convention)37  

At present, the Convention has 168 state parties that ratified it. The UK and Sri Lanka are parties to this 

Convention. There is a noticeable increase in international trade with the adoption of this Convention. 

Also, this Convention upholds the party autonomy concept which promotes parties to resolve their 

disputes through arbitration. However, a group of scholars such as Van den Berg has argued that the 

Convention is uncertain and thereby requires reforms. For instance, the Convention fails to address 

what is meant by ‘in writing’. The researcher is of the opinion that rather than going for a complete 

reform, it is advisable to provide a comprehensive interpretation. 

  

United Nations Convention on International Settlement Agreements Resulting from 

Mediation (Singapore Mediation Convention) 

This Convention facilitates international trade by promoting mediation as an alternative dispute-

resolution method. This instrument has a binding effect. The UK is not a party to this Convention. 

Further, Sri Lanka has become a signatory to this instrument in 2019. It is to be noted that the aim of 

this instrument is to create certainty and solidity in the legal framework governing mediation.  

 

                                                           
37 Convention on the Recognition and Enforcement of Foreign Arbitral Awards 1958. 
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International Chamber of Commerce Model Contracts (ICC Model Contracts)38  

This provides an unbiased framework relating to commercial transactions. Parties’ rights and 

obligations are clearly set out in the model law and thereby add more certainty and clarity to the legal 

regime. This reduces the uncertainties created by the choice of law by parties to the contracts. These 

contracts are drafted in a user-friendly manner with the intention of increasing adaptations.  

 

United Nations Convention on the Carriage of Goods by Sea (Hamburg Rules)39  

This convention harmonizes the law relating to the rights and obligations of the shippers and carriers 

in the carriage of goods by sea contract to increase international trade. Presently this Convention has 

been ratified by 35 countries. 

 

UNCITRAL Model Law on International Commercial Arbitration40 

These model laws provide comprehensive legal rules which govern the arbitration procedure. This 

instrument is adopted by 33 states. The Convention has tried to cater to the present needs of 

international arbitration. It covers principles of different regions relating to arbitration and recognizes 

key features of international arbitration practice. Despite all the benefits attached to this instrument, 

neither Sri Lanka nor the UK has adopted these model laws.  

 

World Trade Organization Agreements (WTO Agreements) 

These Agreements will cover the areas such as goods, services, intellectual property, standards, 

investments and other aspects which promote international trade. 164 economies were covered under 

these Agreements. Both the UK and Sri Lanka are parties to WTO Agreements. There are nearly 60 

Agreements that are of binding nature. The aim is to remove tariffs, trade barriers and concessions 

                                                           
38 International Chamber of Commerce Model Contracts 1997.  
39 United Nations Convention on the Carriage of Goods by Sea 1978. 
40 UNCITRAL Model Law on International Commercial Arbitration 1985. 
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relating to international trade to promote economic stability worldwide. Despite the criticisms attached 

to WTO, the UK and Sri Lanka, both have ratified it as WTO recognizes that world trade is the 

fundamental facet to achieve the sustainability of the world and that collapses in international trade 

can affect all the economies in the world.   

 

THE CONCEPT OF DESIRABILITY  

In recent history, no country has achieved economic growth or development without active 

participation in international trade.41 According to the preamble of the CISG, the aim of introducing the 

Convention is to remove the legal barriers in international trade and promote its development. At this 

point, it is important to consider the reasons behind accomplishing desirability. Normally parties do not 

get the right to exercise their own laws in a different jurisdiction. Therefore, it is desirable to have 

uniform laws rather than a choice of laws. The presence of a uniform set of laws upholds certainty and 

predictability as both parties are aware of the principles governing the contract, the remedies and penalties 

available in case of a breach. It is to be noted that a uniform law provides more clarity due to its universality. The 

terms of the contract will be interpreted in a similar and unified manner and thereby create consistency in judicial 

precedence. Further, the choice of laws leads to biasness and will not achieve reasonableness and equity. Most 

importantly, the prevalence of a uniform comprehensive set of laws assists the judges, arbitrators, mediators and 

adjudicators to become experts in the area of CISG. This in turn facilitates filling in the knowledge gap existing in 

the area of international sales of goods.  

 

Further, the simplicity of CISG will facilitate the arbitration process. Since most of the Asian countries 

have adopted the New York Convention, incorporation of CISG rules into the underlying contract will 

provide the Arbitrators more academic freedom as the rules and principles are consistent and there is 

no battle of the forms. The CISG will save time and legal expenses utilized for researching foreign 

                                                           
41 Eranda Fernando, 'Unification of International Trade Law: Overview of Convention On CISG' DailyFT (17 June 2019) 

<https://www.ft.lk/Opinion-and-Issues/Unification-of-international-trade-law-Overview-of-Convention-on-
CISG/14-680098> accessed 5 December 2022.  
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unfamiliar laws. Additionally, uniform laws will facilitate imports and exports and thereby promote fair 

competition.42 It is observed that the sellers and buyers of developing countries will always face 

difficulties in obtaining legal consultations. Having a uniform law will provide the traders with a lesser 

complex legal regime to deal with. Further, adapting CISG will increase trade growth as it will prevent 

businesses from facing unfamiliar foreign laws in international trade. Further, parties have the 

autonomy of not governing under the CISG provisions if they feel. This offers the parties more 

flexibility.  

 

The convention by adopting civil and common law principles simultaneously to the Convention, has 

nicely balanced out the interests and socio-economic aspects of both civil law and common law 

jurisdictions. Additionally, the CISG is a rarely disputable Convention and it has attached more academic 

credibility over the past years. Therefore, adopting the CISG will pave the way for a more accountable 

and reliable legal regime governing international sales of goods. Also, scholars such as Sir Roy Goode 

have argued that the CISG contains better provisions than the SGA in the UK regarding the passing of 

risk. According to the SGA, the risk passes with the ownership of the property and in the CISG, the risk 

passes with the delivery. It can be assumed that the CISG provision provides the most suitable principle 

when compared to SGA, considering the commercial realities. To conclude, it is highly recommended 

that the CISG be ratified by the UK, as a harmonized law and it will be much more efficient and 

beneficial for businesses in the UK than a choice of law clause in an international contract for the sale 

of goods.43 

 

 

 

                                                           
42 Sieg Eiselen, 'Adoption of the Vienna Convention for the International Sale of Goods (The CISG) In South Africa' 

(1999) 2 South African Law Journal 323. 
43 Silvia Nicolova, 'UK’S Ratification of the CISG – An Old Debate or a New Hope for the Economy of the UK on its 

Way Out of the Recession: The Potential Impact of the CISG On the UK’S SME' (2012) 3 Pace International Law 
Review 109.  
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THE CONCEPT OF FEASIBILITY   

Why the CISG is not Feasible? 

The UK, Sri Lanka and other countries which do not ratify the CISG have pointed out certain deficiencies 

in the Convention as reasons for opting out. Therefore, it is of utmost importance to have a glance at 

the justifications provided by those countries first in order to make the Convention a feasible one. 

Because, if the inadequacies were remedied by amendments or using appropriate legal tools, then it 

will pave the way for bringing everyone down under one umbrella. One of the main reasons highlighted 

is that it went eight years for the Convention to come into force. It only came into force in 1988. This 

will itself question the empowerment the Convention is going to offer. Further, the UK has pointed out 

that CISG does not deal with the validity of contracts, consumer contracts, transfer of ownership and 

the legal effects of third parties. Moreover, there is no mention as to the principles of 

misrepresentation, inducement or duress which are considered to be the most important concepts in 

English law. Also, the CISG only covers business-to-business contracts. Consumer contracts are not 

covered under the CISG.  

 

It is noted that Article 7 is the most criticized provision in the entire Convention. According to Article 7, 

domestic legal concepts are brought in the instances where the legal principles covered by CISG are 

not settled in conformity with the general principles. The UK has argued that to cover the gaps within 

the Convention, CISG has resorted to domestic legal principles. Resorting to domestic legal principles 

will destroy the feature of uniformity and certainty. Also, Article 7 has utilities the word ‘good faith’ 

which is indefinite, impractical to define and hard to measure. Further, this concept is not recognized 

under UK law. At the same time, Article 6 provides the countries the freedom to opt in or opt-out. This 

led to limits in the scope and application of the Convention. Additionally, under Article 5 of CISG if a 

fundamental breach happens parties can avoid the contract. But the UK does not recognize that. 

Instead, the UK appreciates the concept of repudiation. Moreover, what is meant by ‘fundamental 

breach’ is unclear as well.  
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Apart from these, many lawyers still prefer to have the contracts of their clients governed by domestic 

law and as the uniform law is self-inclusive, lawyers take advantage of Article 6 of the CISG, which 

allows the exclusion of the Convention in favour of domestic laws.44 Over and above, CISG has 

combined the principles of civil law and common law systems and this has led to creating more 

complexities because it is quite hard to bring different legal traditions into one uniform track. Finally, 

some scholars are of the view that though the UK has put forward so many deficiencies, it has no pure 

intention of treating the CISG as a priority.  

 

How to Make the CISG Feasible? 

If domestic law is not suitable to provide solutions to a matter, it should have the liberty to adopt the 

CISG principles. Then there will be more adaptations. Further, in some countries, there is a big gap 

between the domestic legal principles and the CISG principles. These differences need to be 

harmonized. The CISG needs to be reviewed in order to suit the modern business needs of society. For 

instance, at the time CISG was invented parties will never think of consumer contracts. However, now 

the situation has changed. Almost 41 years have gone and CISG has to adapt to the current needs. This 

in turn will improve adaptations.  

 

In reviewing the CISG it is important to get ideas from the state parties who have already ratified the 

Convention in order to assess the performance level of the Convention. States claimed that the rules in 

CISG are not flexible enough, antiquated and do not accommodate the current needs. States are of the 

view that if they ratified the Convention, it has to be bound by the rigid rules which never going to 

change. Because the CISG has been static for nearly 41 years. The CISG needs provisions as to the 

amendment of its provisions. Further, it has to be an instrument that is easy to amend within a shorter 

period of time and with lesser procedural hardships to suit the current needs due to the fact that 

countries are more hesitant towards adopting instruments that are harder to change and time-

                                                           
44  Bruno Zeller, 'The UN Convention on Contracts for the International Sale of Goods (CISG) - A Leap Forward 

Towards Unified International Sales Law' (2000) 12 Pace International Law Review 80.  
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consuming. Also, there needs to be a balance between English private law concepts and CISG principles. 

Further, there needs to be a unique forum to resolve disputes regarding CISG and the interpretation of 

its terms. European Court of Justice will be a good suggestion in this regard.   

 

CONCLUSION  

It is noteworthy that adopting a uniform set of laws to balance out each interest is impossible. What is 

suggested is to adopt modifications with time to make the legal instruments more relative and reliable 

to cater present needs of the business world. Further, considering the pros and cons of the CISG, it is 

observed that the perceived disadvantages are only partly convincing and do in any event not 

outweigh the advantages of the application of the CISG.45 Therefore, Sri Lanka should ratify the CISG 

to reform the law relating to international sales. This can be done by enacting enabling legislation. At 

the same time, Sri Lankan Parliament could pass a legislature to overrule the decision in Usman v. 

Rahim and allow the Sale of Goods Act 1979 in the UK to be applicable in Sri Lanka as its domestic law.46 

In conclusion, the researcher expects that the findings of this study will open up avenues for future 

researchers to contribute to the development of the area of study.   

                                                           
45 Wolff (n20).  
46 Jayalath (n6). 
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DIRECTORS’ DUTY TO ACT WITHIN POWERS; REFLECTION ON 
THE DOCTRINE OF PROPER PURPOSE RULE 

 

ABSTRACT 

Directors are the human agents of the artificial legal entity called a ‘company’. The foremost objective 

of imposing a set of duties on directors is to ensure that they do not misuse the power conferred to 

them by the company. Before the year 2006, directors’ duties in the UK were largely governed by 

common law and fiduciary duties. Since it caused chaotic situations, statutory duties of directors were 

introduced in the Companies Act 2006 in the UK. The statutory duties provided in sections 171 to 177 

are based on common law and fiduciary duties. Duty to act within powers is provided under section 171 

of the Companies Act. It is in fact a combination of the previously existed common law duties, namely, 

the duty to act in accordance with the company’s constitution and the duty to exercise powers only for 

the purpose that they are conferred. Alternatively, this can also be interpreted as a codification of the 

proper purpose rule. The rule states that directors must act on the powers conferred on them by the 

company’s memorandum and articles and exercise their powers for proper purposes. The objective of 

the paper is to examine in depth the directors’ duty to act within powers considering the doctrine of 

proper purpose rule and its practical application in the current context considering relevant statutory 

and common law authorities. Even if ample literature is present around duties of directors, analysis of 

the duty to act within powers considering relevant commercial doctrines is lacking. Thus, the paper 

KIRULI RANSALU 
LL.B. (Hons) (Peradeniya) 

LL.M (Penn State University, US) 
Attorney-at-Law 

Lecturer of Law - APIIT Law School (Kandy) 



   

 

104 
 

contributes by filling a gap in the literature in commercial law associated with duties of directors and 

viewing it through the lens of well ground commercial law doctrines. The methodology incorporates 

library research and a qualitative assessment of the area of directors’ duties. The work highlights the 

prominence of directors’ duty to act within powers when compared with the other common law and 

statutory duties of directors. Further, it analyses the positive relationship between the doctrine of 

proper purpose rule and the previously mentioned duty of directors considering relevant statutory and 

case law authorities. In conclusion, the paper incorporates an overall analysis of the directors’ duty to 

act within powers considering the doctrine of proper purpose rule. 

 

Keywords: Directors, Fiduciary duties, Statutory duties, Proper Purpose Rule, Memorandum, Articles 

of Association. 

 
INTRODUCTION 

The UK Companies Act 2006 defines a director as ‘any person occupying the position of director, by 

whatever name called’.1 Thus, it broadly covers the area of those directors who have been legitimately 

appointed, namely de jure directors and who have not been appointed so. Therefore, de facto directors 

and shadow directors are considered under the statutory definition provided above. A de facto director, 

even if not legally appointed, purports to act as a director in a company. However, a shadow director 

does not purport to act as a director and claims not to be a director. In the case Re Hydrodam2 the 

distinction in between de facto and shadow directors were highlighted as follows; 

 

‘A de facto director is a person who assumes to act as a director. He is held out as a director by the 

company, and claims and purports to be a director, although never actually or validly appointed as 

such. To establish that a person was a de facto director of a company it is necessary to plead and prove 

that he undertook functions in relation to the company which could properly be discharged only by a 

                                                           
1 The Companies Act 2006, s 250. 
2  [1994] B.C.C. 161. 
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director. It is not sufficient to show that he was concerned in the management of the company's affairs or 

undertook tasks in relation to its business which can properly be performed by a manager below board level…. A 

shadow director, by contrast, does not claim or purport to act as a director. On the contrary, he claims not to be a 

director. He lurks in the shadows, sheltering behind others who, he claims, are the only directors of the company 

to the exclusion of himself. He is not held out as a director by the company. To establish that a defendant is a 

shadow director of a company it is necessary to allege and prove: (1) who are the directors of the company, whether 

de facto or de jure; (2) that the defendant directed those directors how to act in relation to the company or that he 

was one of the persons who did so; (3) that those directors acted in accordance with such directions; and (4) that 

they were accustomed so to act’.3 

 

Thus, from the above, the wideness of the scope of definition of directors including the de jure, de facto and 

shadow directors can be clearly understood. 

 

Directors are called ‘fiduciaries’ of a company. Fiduciary relationships are built on trust and confidence. Being a 

director, fiduciary duties are owned by directors towards the company. A director of a company does not own 

fiduciary duties to the members of the company, to the creditors and to fellow directors.4 

Before the introduction of the Companies Act 2006, the area on directors’ duties was governed by the equitable 

principles of fiduciary duty and common law negligence. Now, there are seven statutory general duties applicable 

to directors.5 

 

Section 171 of the Companies Act 2006 provides the statutory duty to Act within powers. It provides,  

‘A director of a company must— 

                                                           
3 Sarah Worthington and Sinéad Agnew, Sealy and Worthington’s Text, Cases, and Materials in Company Law  
 (12th edn, OUP 2022),331.  
4 Mayson, French and Ryan, Company Law (37th edn, OUP 2021) 458-459. 
5  The seven statutory duties of directors- duty to act within powers, duty to promote the success of the company, 

duty to exercise independent judgement, duty to exercise reasonable care, skill and diligence, duty to avoid 
conflicts of interest, duty not to accept benefits from third parties. 
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(a) act in accordance with the company’s constitution, and 

(b) only exercise powers for the purposes for which they are conferred’.6 

It is based on the equitable principle that directors of a company must exercise powers within the framework of 

authority provided to them and for the relevant authorized purposes.  

 

In Howard Smith Ltd v Ampol Petroleum Ltd,7 Lord Wilberforce said; ‘To define in advance exact limits beyond 

which directors must not pass is, in their lordships’ view, impossible. This clearly cannot be done by enumeration, 

since the variety of situations facing directors of diverse types of company in different situations cannot be 

anticipated. No more, in their lordships’ view, can this be done using a phrase—such as ‘bona fide in the interest 

of the company as a whole,’ or ‘for some corporate purpose.’  Such phrases, if they do anything more than restate 

the general principle applicable to fiduciary powers, at best serve, negatively, to exclude from the area of validity 

cases where the directors are acting sectionally, or partially: i.e., improperly favoring one section of the 

shareholders against another’.8 

 

Section 171 of the Companies Act provided above is a well-rounded codification of the proper purpose 

rule which states that directors are required to act within the powers conferred on them by the 

company’s memorandum and articles and exercise their powers for the proper purpose. The objective 

of the paper is to discuss in detail the common law duty of director’s duty to act within powers in light 

of the proper purpose rule.  

 

SECTION 171- DUTY TO ACT WITHIN POWERS 

As mentioned above, a director’s duty to act within powers is provided under section 171 of the 

Companies Act 2006 in the UK. It requires the directors to act in accordance with the company’s 

                                                           
6 The Companies Act 2006, s 171. 
7 [1974] AC 821. 
8 Mayson (n 4) 463.  
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constitution and exercise powers for the purpose for which they are conferred. This causes two 

significant issues, about having autonomy or power and how it is exercised. 

 

DOES THE DIRECTOR HAVE THE POWER? HAVE THE POWERS BEEN USED FOR 

PROPER PURPOSE? 

The director’s duty to act within powers is provided under section 171 (a) of the Companies Act in the UK. Whether 

the director has power or not will be determined by the constitution of the company and any personal contracts 

between the company and director.  

 

Section 171(b) of the Companies Act in the UK is about whether the director has used powers for purposes for which 

they are conferred to them. The rule which reflects the proper purpose rule is further expressed in Re Smith and 

Fawcett Ltd9 as, ‘act bona fide in what they [i.e., the directors] consider—not what a court may consider—is in the 

interests of the company, and not for any collateral purpose’.10 Thus, it makes it clear that directors should perform 

their duties in a bona fide ‘good intention’ manner and towards the best interest of the company. The test for good 

faith constitutes a subjective test whereas that for the proper purpose is objective. This undoubtedly raises a 

question about the mode of usage of power as to proper, improper, or mixed.11 

 

It is thus highlighted that directors are required to perform their duties with good intentions and in the 

company's best interests. As stated above, the assessment of proper purpose is an objective test. 

 

FINDING THE DOMINANT PURPOSE OF DIRECTORS 

Generally, exercising the director’s powers leads to either achieving a proper purpose or an improper 

purpose. In the case Hindle v John Cotton Ltd12 it was said, ‘Where the question is one of abuse of 

                                                           
9  [1942] ch.304. 
10 Worthington (n 4), 342. 
11 Ibid. 
12 [1919] UKHL 625. 
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powers, the state of mind of those who acted, and the motive on which they acted, are all important, 

and you may go into the question of what their intention was, collecting from the surrounding 

circumstances all the materials which genuinely throw light upon that question of the state of mind of 

the directors so as to show whether they were honestly acting in discharge of their powers in the 

interests of the company or were acting from some by-motive, possibly of personal advantage, or for 

any other reason.’13 

 

POPULAR CASE: IMPROPER USE OF POWER TO ALTER MAJORITY VOTING RIGHTS 

The use of directors’ power to alter majority votes in a company was held an abuse of power in the 

case Punt v Symons & Co Ltd14 by stating, 

 

‘I am quite satisfied that the meaning, object and intention of the issue of these shares was to enable 

the shareholders holding the smaller number of shares to control the holders of a very considerable 

majority. A power of the kind exercised by the directors in this case is one which must be exercised for 

the benefit of the company: primarily it is given to them for the purpose of enabling them to raise 

capital when required for the purposes of the company. There may be occasions when the directors 

may fairly and properly issue shares in the case of a company constituted like the present for other 

reasons. For instance, it would not be at all an unreasonable thing to create enough shareholders to 

enable statutory powers to be exercised; but when I find a limited issue of shares to persons who are 

obviously meant and intended to secure the necessary statutory majority in a particular interest, I do 

not think that it is fair and bona fide exercise of the power …’15 

 

Further, in the Hogg v Cramphorn Ltd16, even if the good faith of directors were prominent, still the 

purpose for which it was exercised held improper by stating,  

                                                           
13  Mayson (n 4) 463. 
14  [1903] 2 Ch 506. 
15  Worthington (n4) 344. 
16  [1967] Ch 254. 
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‘It is not, in my judgment, open to the directors in such a case to say, ‘we genuinely believe that what 

we seek to prevent the majority from doing will harm the company and therefore our act in arming 

ourselves or our party with sufficient shares to outvote the majority is a conscientious exercise of our 

powers under the articles, which should not be interfered with’. Such a belief, even if well founded, 

would be irrelevant. Many shareholders in general meetings are entitled to pursue what course they 

choose within the company’s powers, however wrong-headed it may appear to others, providing the 

majority do not unfairly oppress other members of the company. These considerations lead me to the 

conclusion that the issue of the 5,707 shares, with the special voting rights which the directors 

purported to attach to them, could not be justified by the view that the directors genuinely believed 

that it would benefit the company if they could command a majority of the votes in general meetings 

… The power to issue shares was a fiduciary power and if, as I think, it was exercised for an improper 

motive, the issue of these shares is liable to be set aside. …’17 

 

Until the Eclairs18 case, the case Howard Smith Ltd v Ampol Petroleum Ltd19 was considered the key 

authority about the abuse of powers by directors. In the case it was stated,  

 

‘It must be unconstitutional for directors to use their fiduciary powers over the shares in the company 

purely for the purpose of destroying an existing majority or creating a new majority which did not 

previously exist. To do so is to interfere with that element of the company’s constitution which is 

separate from and set against [the directors’] powers. If there is added, moreover, to this immediate 

purpose, an ulterior purpose to enable an offer for shares to proceed which the existing majority was 

in a position to block, the departure from the legitimate use of the fiduciary power becomes not less, 

but all the greater.’20 

                                                           
17 Worthington (n 4) 345. 
18 [2016] 1 B.C.L.C. 1. 
19  [1974] AC 821. 
20 Worthington (n 4) 347. 
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IMPROPER PURPOSE IN MORE GENERAL TERMS- ECLAIRS CASE 

The defendant, through its board of directors, had issued disclosure notices to claimant shareholders as the 

defendant believed the claimant company to have carried out a raid on it. Even if the response to the disclosure 

notice pointed out absence of any such agreement, it issued restriction notices under articles prohibiting voting at 

a general meeting or transferring shares. The claimant challenged the validity of the restriction orders which 

prevented them from voting on and blocking special resolutions for raising capital or issuing new shares. The judge 

expressed that the above action of issuing restriction notices is beyond the proper purposes vested. The court of 

appeal allowed the defendant’s appeal to set aside the restriction notices. Then the claimant appealed and in the 

Supreme court, claimants appeal was allowed providing the reasoning that the board had genuinely wanted to 

get information and once it was not satisfied, issued the restriction notices.21 In the case, it was said; 

 

‘Thereafter, both appellants confirmed that they had argued the case before the Supreme Court on the basis that, 

if the proper purpose rule applied, the restriction notices fell to be set aside, since the judge had found the notices 

to have been issued for the principal purpose of improving the prospects of passing at the forthcoming AGM two 

special resolutions to authorize market purchases and to disapply preemption rights as well as of passing three 

ordinary resolutions. Eclairs submitted that any issue as to whether a “but for” test should be applied should in 

these circumstances await a case where it arose squarely. Eclairs and Glengary each supplied a copy of its 

submissions to the judge at the trial in 2013, which had suggested a two-pronged alternative analysis, according 

to which the notices would be set aside if a court concluded either that (a) the principal purpose was to ensure the 

passing of the resolutions or (b) even if that were not the principal purpose, the notices would not have been issued 

but for the wish to ensure the passing of the resolutions. JKX on the other hand sought to use the Supreme 

Court’s “new development in the law” as a springboard to argue that the appeals should not be allowed 

and/or that there should be a further hearing on the issue of causation.’22 

 

                                                           
21 Andrew Bowen QC, ‘Corporate raids and the "proper purpose" rule’ (2016) 144 Business Law Bulletin 1-3. 
22  [2016] 1 B.C.L.C. 1. 
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Thus, the Supreme Court ruled that the proper purpose rule was applicable to the imposition of 

restriction notices. It further emphasized that those restrictions were imposed for improper purposes. 

It also highlighted that the articles of association of the company do not extend to directors to influence 

the outcome of an annual general meeting. Therefore, the court ruled that the restrictions were 

imposed upon improper reasons and thus invalid. 

 

CONCLUSION- DUTY TO ACT WITHIN POWERS VS. PROPER PURPOSE 

Directors can be viewed as human agents of companies which lack the bone and flesh to represent 

themselves. Thus, granting powers to human agents should be cautiously handled. Otherwise misuse 

of power granted will lead to injustice. Before the introduction of statutory duties of directors, the area 

was governed by common law and fiduciary duties. Statutory duties of directors were introduced by 

the Companies Act 2006 in the UK. Amongst the seven statutory duties of directors, the foremost is 

the duty to act within powers. The duty highlights the framework of powers granted to the directors 

by virtue of the company’s constitution and agreements between the company and the director and 

the use of them for proper purposes focusing on the best interest of the company. The doctrine of 

proper purpose rule becomes significantly applicable in this context. Thus, the paper focused on how 

the duty to act within powers is realized through the doctrine of proper purpose. The paper explains in 

detail about the dominant purpose, improper purpose and proper purpose considering relevant and 

significant common law authorities. In conclusion, striking balance in between exercising the duty to 

act within powers and executing it for proper purpose are of paramount significance in maintaining the 

equilibrium of the foundation of directors’ duties.



   

 

112 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



   
 

113 

 

 

                                 

 

 

 

 

A COMMENTARY ON THE DEVELOPMENTS TO THE CONCEPT 
OF PIERCING THE VEIL OF INCORPORATION FOLLOWING THE 

RULING IN PREST V. PETRODEL RESOURCES LTD 
 

ABSTRACT 

Gaining maturity at the time of incorporation, a Company has a juristic personality of its own with its 

own rights and liabilities and independent from its shareholders. Known as the grundnorm of Company 

Law, this doctrine of ‘Separate Legal Personality’ was first came into light in the case of Salomon v 

Salomon, which drew a veil separating the Company from its owners. This enabled the Company to 

enter into contracts in its own name, hold assets in its own name and also gave rise to the concept of 

‘Limited liability’. Accordingly, no shareholder would be held accountable for any act, obligation or fault 

of the Company. Although this seemed to encourage the incorporation of companies and investment, 

it left room for the corporate structure to be heavily abused by its owners who sought to take cover 

within the bounds of the Company, to commit fraud or evade obligations and get away with it without 

any accountability. At this instance, judicial precedents were set to lift or pierce the veil of 

incorporation; that is, to look behind the curtain (veil) to hold the actors accountable; undermining the 

Salomon principle. Prior to the ruling in Prest v Petrodel Resources, the corporate veil was pierced/ 

lifted in limited circumstances of fraud, evasion of existing obligations, interest of justice, impropriety 

and agency. Nevertheless, it was thereafter identified that the ground for piercing the corporate veil is 
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too broad and not so limited as it was meant to be and thus causing ambiguity. With the 7-bench ruling 

in Prest v Petrodel Resources, two new theories came to light known as ‘evasion’ and ‘concealment’, 

narrowing down the grounds for piercing the corporate veil. Thus, this paper intends to explore the 

application of the pre-Prest and post-Prest circumstances in a global context and the developments 

thereto; with specific focus on the jurisdictions of Canada, New Zealand and Sri Lanka. It further 

analyzes the application of the post-Prest rulings to cases that were decided prior to its ruling, to 

identify the anomalies and recommend a not-too-broad/not-too-narrow approach as proposed by the 

author, moving forward.   

 

Keywords: Separate Legal Personality, Limited Liability, Piercing Veil of Incorporation, Prest v Petrodel 

Resources, Developments to the rule, Evasion and Concealment. 

 

INTRODUCTION 

The decision in Salomon plainly represents a substantial obstacle in the way of an argument 

that the veil of incorporation can be pierced. Further, the importance in maintaining clarity 

and simplicity in this area of law means that, if the doctrine is to exist, the circumstances in 

which it can apply must be limited and as clear as possible.1  

- Lord Neuberger, Prest v Petrodel Resources2   

 

Upon incorporation, a Corporate is regarded as a distinct juristic person drawing a ‘Veil of Incorporation’ 

as exemplified by Dillon LJ, separating itself from its owners, having legal capacity to own assets in its 

own name, shielding its owners from being held individually liable for the corporate’s debts.  

 

                                                           
1  'Judgment Prest (Appellant) V Petrodel Resources Limited and Others (Respondents)' (The Supreme Court UK, 

2021) <https://www.supremecourt.uk/cases/docs/uksc-201> accessed 8 September 2022. 
2  Prest v Petrodel Resources Limited and Others [2013] UKSC 34[32] (Lord Neuberger). 
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This paper intends to discuss the nature of the ‘Separate Legal Entity’ principle and developments to 

its limited exceptions of veil-piercing, focusing the ruling (obiter) in Prest v Petrode 3 with a comparative 

analysis among New Zealand, Canadian and Sri Lankan jurisdictions.  

 

SEPARATE LEGAL PERSONALITY; SALOMON V SALOMON IS THE BEDROCK  

This principle, hereinafter referred to as ‘SLP’ was pivotally ingrained in Salomon v Salomon 4 where 

Lord MacNaghten highlighted that, gaining maturity at the time of incorporation, a Company is a 

personality with its own rights and liabilities, independent from its shareholders, whose liabilities are 

limited to amounts prescribed in the Companies Act and is not in law, an agent or trustee of them and 

enunciated the principle’s applicability to ‘one-man companies’.5  

 

Lord Buckmaster in Macaura v Northern Assurance 6 held that, no shareholder holds legal or equitable 

interests over the corporate’s assets and thus, holds no right over them.  

 

Accordingly, it could contract with all corporate actors as a single contracting party as per Lee v Lee’s 

Air Farming 7 and sue and be sued in its own name.8 Perpetual succession enables the company to 

retain its identity and continue to exist regardless of any changes to its membership.9 SLP also 

                                                           
3 Ibid. 
4  Salomon v Salomon & Co [1897] AC 22. 
5 Sharon Sheehan, 'Pulling Back the Curtains – Separate Legal Personality and Lifting the Veil' (CPA Ireland 2019) 

<https://www.cpaireland.ie/CPAIreland/media/Education-
Training/Study%20Support%20Resources/2019%20Articles/P1CLPulling-Back-the-Curtains-Separate-Legal-
Personality-and-Lifting-the-Veil.pdf> accessed 3 September 2022. 

6  Macaura v Northern Assurance Co Ltd [1925] AC 61.  
7  Lee V Lee’s Air Farming Ltd. [1960] All ER 429. 
8 Foss v Harbottle [1843] 2 Hare 461, 67 ER 189. 
9 'The Concept of The Separate Legal Personality of A Company' (Myersattorneys.co.za, 2018) 

<https://www.myersattorneys.co.za/post/2018/11/27/the-concept-of-the-separate-legal-personality-of-a-
company> accessed 1 September 2022. 

 



   

 

116 
 

encourages transferability of shares which allows raising capital, thus contributing towards the 

corporate’s growth.10  

 

LIMITED LIABILITY: THE OTHER SIDE OF THE COIN  

Extending from SLP, ‘Limited liability’ was also cemented in Salomon11. Regarded as ‘hallmark of 

incorporation’12, it is a privilege where owners’ assets are protected from the company’s unsecured 

creditors13, encouraging investment and boost enterprise growth.14  

 

S.74(2) of the Insolvency Act-UK15 recognizes SLP where it stipulates that in a company limited by 

shares16, no shareholder is accountable for corporate’s liabilities than the amounts on unpaid shares, if 

any. Sri Lanka (hereinafter referred to as ‘SL’), in line with Salomon17, provides in s.87(1) of Companies 

Act18 that no shareholder shall be accountable for any act, obligation or fault of the corporate. Trade 

Exchange (Ceylon) v Asian Hotels 19 was one of the seminal SL cases where SLP was recognized and 

held that most of the company’s shares contributed and managed by the State did not make it an agent 

of the State. 

                                                           
10 Sharon Sheehan, 'Pulling Back The Curtains – Separate Legal Personality And Lifting The Veil' (CPA Ireland 2019) 

<https://www.cpaireland.ie/CPAIreland/media/Education-
Training/Study%20Support%20Resources/2019%20Articles/P1CLPulling-Back-the-Curtains-Separate-Legal-
Personality-and-Lifting-the-Veil.pdf> accessed 3 September 2022. 

11  Salomon v Salomon & Co [1897] AC 22. 
12 Stephen G Ross and Andrew Yolles, 'Canada: A New And Restrictive Approach To Piercing The Corporate Veil' 

(Mondaq.com, 2018) <https://www.mondaq.com/canada/trials-appeals-compensation/743284/a-new-and-
restrictive-approach-to-piercing-the-corporate-veil> accessed 8 September 2022. 

13 Liability is limited to the investor’s investment. 
14 Limited liability put together with the concept of ‘Entity Shielding’; wherein assets of a corporate are shielded 

from personal creditors of the owners is regarded as ‘Asset Partitioning’. It is of two types, ‘Defensive Asset 
Partitioning’ that shields owners’ assets from the creditors of the company and ‘Affirmative Asset Partitioning’ 
where corporate’s assets are shielded from the personal creditors of the owners. 

15 Insolvency Act of 1986 of UK. 
16 A company registered and incorporated in terms of s.7(1), s.7(2) and s. 16(2) of Companies Act 2006 of UK. 
17 Salomon v Salomon & Co [1897] AC 22. 
18 Companies Act no. 7 of 2007 of Sri Lanka. 
19 Trade Exchange (Ceylon) v Asian Hotels Corporation [1981] 1 SLR 67. 
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New Zealand (hereinafter referred to as ‘NZ’) has codified the Salomon principle in s.15 of Companies 

Act20 stating, ‘a corporate has a legal personality in its own right, distinct from its shareholders.21  

 

SLP is also entrenched in s.15 of Canadian Business Corporations Act22, stating that a corporation 

possess the capacity, rights, privileges and powers of a natural person and was adopted in Soper v 

Littlejohn.23 Canadian courts emphasized corporate separateness as a rule in Edginton v Mulek24 and 

Dowd v Skip the Dishes25 recognized its applicability among parent and subsidiary companies in 

Canada. The Act26 in s.45 enshrines ‘limited liability’ in that, subject to exceptions, shareholders of a 

corporate shall not be held accountable for any act, liability or default of the corporate.27 

 

Browne-Wilkinson VC in Tate Access v Boswell28 expounded that: ‘If people choose to conduct their 

affairs through corporations, they are taking advantage…that in law those corporations are separate 

legal personalities, whose property and actions are not the property or actions of their incorporators 

or controlling shareholders’.  

 

                                                           
20 Companies Act 1993 of New Zealand. 
21  Lee v Lee’s Air Farming Ltd (1960) All ER 429, NZ case that went up to House of Lords UK upheld SLP where it 

was decided that Mrs.Lee was entitled to compensation over Mr. Lee’s death despite he was both the controlling-
shareholder and employee of the company, by virtue of its SLP.  

22  Canada Business Corporations Act 1985. 
23  Soper v Littlejohn [1901] 31 SCR 572. 
24  Edginton V Mulek [2008] BCCA 505. 
25  Dowd V Skip the Dishes [2019] MOQB 63. 
26  Canada Business Corporations Act 1985. 
27  Robert Nanni, 'What's In A Name? Understanding "Piercing The Corporate Veil" In Canada After Yaiguaje V 

Chevron Corp' (The Canadian Bar Association, 2020) 
 <https://www.cba.org/Sections/Business-Law/Resources/Resources/2020/2020EssayWinnerENG> accessed 

10 September 2022. 
28 Tate Access Floors Inc. v Boswell [1991] Ch 512. 
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Ipso facto, company directors may follow risky businesses taking refuge behind the veil, knowing their 

liability is restricted to the amount of corporate’s assets and nothing more, causing prejudiced creditors 

to urge courts to lift/pierce the veil.29  

 

DOCTRINE OF LIFTING/PIERCING THE VEIL  

Despite being central to company law, SLP has seen abuse by directors and shareholders by means of 

fraud and evading existing obligations, to prevent which, the court looks beneath the veil of 

incorporation. Staughton LJ in Atlas Maritime30 enunciated ‘Piercing’ the veil, as considering rights and 

liabilities of a corporate as those of its shareholders or otherwise to deny the corporate status, whereas, ‘Lifting’ 

is to have regard to the shareholding in a corporate for some legal purpose; to recognize the corporate status and 

determine the corporate’s obligations through acts of its actors.31Lord Sumption in Prest32 expressed that piercing 

means to disregard the separateness to hold the controllers personally accountable for obligations which are 

usually the obligations of the corporate.33   
 

Recognizing the presence of the doctrine of veil-piercing in the 21st century, Prest v Petrodel seminally 

contributed towards the judicial thinking in this area. In analyzing its impact, the law prior to Prest will 

be primarily assessed.    

 

 

                                                           
29 Igho Lordson Dabor, 'Limited Liability: A Pathway For Corporate Recklessness' (Ph.D, University of Wolverhampton 2016) 

<https://ethos.bl.uk/OrderDetails.do?uin=uk.bl.ethos.720575> accessed 4 September 2022. 
30 Atlas Maritime Co SA v Avalon Maritime Ltd (No. 1) [1991] 4 All ER 769. 
31 'Separate Legal Personality: What Does It Mean For Companies And What Are The Limits? - De Beer Attorneys' 

(De Beer Attorneys, 2021) <https://debeerattorneys.com/2020/06/09/separate-legal-personality-what-does-it-
mean-for-companies-and-what-are-the-limits/> accessed 2 September 2021. 

32  Prest v Petrodel Resources Limited and Others [2013] UKSC 34. 
33 Igho Lordson Dabor, 'Limited Liability: A Pathway For Corporate Recklessness' (Ph.D, University of Wolverhampton 2016) 

<https://ethos.bl.uk/OrderDetails.do?uin=uk.bl.ethos.720575> accessed 4 September 2021. 
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PRE-PREST; VEIL-PIERCING  

The United Kingdom 

In Littlewoods Mail Order v IRC 34, Lord Denning expounded that incorporation does not shroud a 

corporate across which Courts cannot see and ‘courts can, and often do, pull off the mask. They look to 

see what really lies behind’.35  

 
Accordingly, where the corporate form was misused, the Salomon principle was undermined to lift/pierce through 

the veil, as authorized by statutes and case law, in the following ‘limited’ circumstances. 

 
1. Corporate form is a fraud or mere façade to evade pre-existing obligations or frustrate a court order. 

Fraud is the most common ground where the doctrine of veil-piercing is invoked. In Jones v Lipman 36 and Gilford 

Motor v Horne 37, court pierced the veil to find a sham company, incorporated to evade pre-existing obligations. In 

Re Darby38, Gencor ACP v Dalby39and Trustor v Smallbone 40,  veil was pierced to find the controller in violation of 

their fiduciary duties behind sham companies. In Re Sir Dinshaw Maneckjee Petit 41, Indian court following English 

principles pierced the veil to find shareholders personally liable where the company was solely created for tax 

evasion. In Daimler v Continental Tyre 42, corporate veil was lifted on grounds of public policy-wartime. 

                                                           
34 Littlewoods Mail Order Stores v Inland Revenue Commissioners [1969] 1 WLR 1241. 
35 Sharon Sheehan, 'Pulling Back The Curtains – Separate Legal Personality And Lifting The Veil' (CPA Ireland 2019) 

<https://www.cpaireland.ie/CPAIreland/media/Education-
Training/Study%20Support%20Resources/2019%20Articles/P1CLPulling-Back-the-Curtains-Separate-Legal-
Personality-and-Lifting-the-Veil.pdf> accessed 3 September 2021. 

36 Jones v Lipman [1962] 1 WLR 832. 
37 Gilford Motor Co v Horne [1933] CH 935- veil was pierced to see that the company had been formed to evade pre-

existing obligations in terms of a restraining clause which prevented Horne from soliciting customers from Gilford 
Motor. 

38 Re Darby [1911] 1 KB 95- where the company was incorporated to obtain and benefit from a quarrying license in 
violation of their fiduciary duties was found to be a sham upon piercing through the veil. 

39 Gencor ACP v Dalby [2000] EWHC 1560 - the corporate veil was pierced to find that the corporate altogether was 
a mere façade in which the director had diverted business from a company to another that was owned by him. 

40 Trustor AB V Smallbone & Anor (No. 2) [2001] UKHC 703. 
41 Re Sir Dinshaw Maneckjee Petit AIR [1927 Bom] 371. 
42 Daimler Co Ltd v Continental Tyre and Rubber Co (Great Britain) Ltd [1916] 2 AC 307- veil was lifted to see whether 

a payment would be barred by reason of wartime-law passed restricting business dealings with Germany. 
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Consequently, veil could be pierced where SLP is expended for fraud, defending crimes, justify wrongdoing or 

defeat public convenience. Nevertheless, it was held in Adams v Cape 43 that the veil would not be pierced in 

companies incorporated to avoid future liabilities. ‘Single economic unit’(alter-ego) Lord Denning in DHN Foods v 

Tower Hamlets 44 penetrated the veil and held that the parent company and subsidiaries were a single economic 

unit as the ‘subsidiaries were bound hand and foot to the parent company’. Nevertheless, it was regarded as an 

exception to Salomon45 and rejected in Woolfson v Strathclyde 46, where it was held that SLP would be upheld 

unless the company was a façade.47 

 
The ‘single economic unit’ argument raised in Adams v Cape48 was also rejected holding that Cape PLC(UK) and its 

subsidiary in Texas were two distinct entities. 

 

2. Agency 

The veil could be pierced where the company is an agent of its controllers or in a group of companies, where the 

subsidiary has acted as an agent of the parent company. In Smith v Birmingham Corporation 49, Court held that 

the parent company was entitled to compensation for disturbance to subsidiary’s business as the subsidiary was 

an agent of the parent, wherein Atkinson J identified factors in determining the agency relationship.  In 

Adams v Cape 50 the agency argument to pierce the veil was rejected and held that parent and 

subsidiary were two separate personalities. 

                                                           
Although it was held that there was no dishonesty on part of Daimler for the veil to be pierced, the dissenting 
judgment was to lift the veil to reveal the corporate actors. 

43 Adams v Cape Plc [1990] Ch 433. 
44 DHN Food Distributors v Tower Hamlets LBC [1976] 1 WLR 852. 
45 Salomon v Salomon & Co [1897] AC 22. 
46 Woolfson v Strathclyde Regional Council [1978] UKHL 5. 
47 Court in Woolfson held that the veil of incorporation will be penetrated only when it is incorporated as a façade 

or sham, and refused to treat the 2 separate entities as one just for the purpose of compensation. 
48 Adams v Cape Plc [1990] Ch 433. 
49 Smith, Stone & Knight Ltd v Birmingham Corporation [1939] 4 All ER 116. 
50 Adams v Cape Plc [1990] Ch 433. 
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3. Interest of justice 

In Adams v Cape51, veil-piercing on this ground was rejected for being too vague in application with 

undefined boundaries. Accordingly, Adams v Cape52 was a landmark precedent determining veil-piercing prior 

to Prest53, where it extensively addressed the aforesaid limited grounds on which veil was required to be pierced.54 

 

4. Impropriety 

In North-West Holdings v Backhouse55, circumstances of veil-piercing are qualified were identified as 

where the company is a façade/sham, involves an instrument of impropriety and where interest of 

justice deems it necessary.  

 

Further in Ben Hashem v Al Shayif56, Court found that the veil could not be pierced in interests of justice 

merely because it is deemed necessary where there is no unconnected third person involved. Also, 

motive of the wrongdoer was crucially considered, in that, both control by wrongdoer and impropriety 

by expending the corporate as a vehicle or sham to conceal the wrongdoing is relevant.  

 

VTB Capital v Nutritek57 involved a claim for fraudulent misrepresentation over a loan agreement, 

where the possibility of lifting the veil was considered, likely as per the concealment theory that was 

introduced later in Prest58. It was held that piercing veil would be contrary to existing authority and left 

                                                           
51  Ibid. 
52  Ibid. 
53  Prest v Petrodel Resources Limited and Others [2013] UKSC 34. 
54  Robert Nanni, 'What's In A Name? Understanding "Piercing The Corporate Veil" In Canada After Yaiguaje V 

Chevron Corp' (The Canadian Bar Association, 2020)  
 <https://www.cba.org/Sections/Business-Law/Resources/Resources/2020/2020EssayWinnerENG> accessed 

10 September 2021. 
55  North West Holdings Plc V Backhouse [2001] BCH 7. 
56  Ben Hashem v Al Shayif & Anor [2008] EWHC 2380. 
57  VTB Capital plc v Nutritek International Corp [2013] UKSC 5. 
58  Prest v Petrodel Resources Limited And Others [2013] UKSC 34. 
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open the query of whether veil could be penetrated based on suitable facts in interests of justice or 

whether it is only possible to do so only where the language of a statute expressly or impliedly 

permits/requires it. 

 

Thus, it is understood that Courts have attempted to restrict the doctrine of veil-piercing to a narrower 

scope over the years. Additionally, legislation too provides for when the veil could be pierced. S.213 of Insolvency 

Act59provides that while winding-up, if the corporate’s business is taken on with intention to defraud corporate’s 

creditors, such person could be held to contribute to the corporate’s assets; although an element of dishonesty 

ought to be proved as opined by Chadwick LJ in Morphitis v Bernasconi60. S.214 also holds that while winding-up, 

if a director who should have seen that there was no reasonable possibility of avoiding insolvency continues with 

the business could be held personally liable.61 

 

Sri Lanka (SL)  

Following English principles, SL recognizes the doctrine of veil-piercing in s.219(2) of Companies Act62 where 

directors are held personally liable for wrongful trading. S.375(1) also renders directors personally liable for 

fraudulent trading where a wound-up company’s business is carried on to defraud creditors. Accordingly, it is 

observable that legislative framework relating to the doctrine is identified in relation to director’s duties where 

they are presumed to act in-line with the ‘Business-Judgment rule’.63 

 

                                                           
59  Insolvency Act of 1986 of UK. 
60  Morphitis v Bernasconi [2003] EWCA Civ 289; [2003] Ch 552- Courts are reluctant to pierce the veil unless intent 

to defraud is fully established and the burden of establishment precluded many people who incurred genuine 
loss from instituting action against the discontented directors. 

61  Ibid.  
62  Companies Act No.7 of 2007. 
63 Business-Judgment rule is where decisions taken by directors in good faith after proper examination of all 

necessary information and concerns, in good faith of the company, Court will not intervene to question such 
decision of the director. 
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In Visuvalingam v Liyanage64, the veil was held to be lifted when the company’s actions are ‘so illegal…or in pursuit 

of money that it would be unconscionable not to lift…’. In Chelliah v HNB65 which held that creditors cannot follow 

directors’ personal property where defaulted loan was obtained by the company by mortgaging the directors’ 

personal property was overruled in HNB v Jayawardena66 that the veil could pierced to treat directors’ personal 

property as company assets. 

 

Accordingly, preventing fraud, deliberate evasion of contractual obligations or statutes as tax evasions, or in 

interests of national security and public policy can be identified as circumstances of veil-piercing in SL.67  

 

New Zealand (NZ) 

NZ too observed a constricting approach to veil-piercing as UK. Courts were reluctant to pierce based 

on fraud without proof of fraudulent behavior or in matters of tax evasions. Generally, the veil is pierced 

in the interest of justice which otherwise would cause substantial injustice. In the cases of Savill v 

Chase68 and Chen v Butterfield69, the corporate veil was pierced as it was held by Tipping J. that it would 

otherwise be unconscionable, causing substantial injustice. However, later, His Honour identifying the 

room for uncertainty caused, enunciated in Bentley v Canterbury70 that ‘piercing the veil simply when 

court feels not doing so, cause some unfairness or inequity and would be quite unsatisfactory causing 

significant commercial uncertainty’.71  

 

                                                           
64  Visuvalingam v Liyanage [1983] 2 SLR 31. 
65  Chelliah Ramachandran v HNB [2006] 1 SLR 393. 
66  HNB Ltd. v Samathapala Jayawardena and Others [2007] 1 SLR 181. 
67  Arittha Wikramanayake, Company Law in Sri Lanka (1st edn, ARWikramanayake 2007) 41. 
68  Savill V Chase Holdings (Wellington) Ltd. [1989] 1 NZLR 257. 
69  Chen & Anor v Butterfield & Anor [1996] 7 NZCLC 261. 
70  Bentley Poultry Farm Ltd v Canterbury Poultry Farmers Co-operative Ltd (1989) 4 NZCLC 64,780 (HC).  
71  Nupur Upadhyay, 'Piercing the Corporate Veil: An Analysis of Lord Sumption's Attempt to Avail A Troubled 

Doctrine' (2015) 21 Auckland University Law Review 116,117.  
 <http://www.nzlii.org/nz/journals/AukULawRw/2015/7.pdf> accessed 7 September 2022. 
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The ground of ‘Agency’ was also considered in Steel and Tube v Lewis72, which emphasized the 

importance of subsidiaries keeping independence from their parent, failure of which entitles Court to 

lift the veil under s. 271 of Companies Act73 and issue a contribution order where the parent has divested 

the subsidiary’s distinct legal status.74 In addition, S.135 provides for piercing veil when directors 

engage in reckless trading.75  

 

Canada 

Where the corporate form is misused for fraud or impropriety, veil was pierced in Dowd v Skip the 

Dishes.76 Ontario Court adopted the UK’s seminal Adams v Cape77 in Transamerica v Canada Life-

Insurance.78 It was enunciated in Kosmopoulos v. Constitution Insurance 79 that the veil is pierced when 

necessary to elude a consequence that is too ‘flagrantly opposed to justice’, nevertheless, was later 

overruled where Justice Hourigan pronounced that Courts no longer has the discretion to pierce simply 

in interests of justice and listed in Transamerica80, circumstances where veil could be pierced; 

1. Court is construing a statute, contract or other document. 

2. Court is satisfied that corporate is a mere façade concealing true facts.81 

 

                                                           
72 Steel & Tube Holdings Ltd v Lewis Holdings Ltd. [2014) NZHC 3311. 
73 Companies Act of 1993. 
74 Peri Finnigan, 'Lifting the Corporate Veil - A Parent Company Held Liable For Its Subsidiary's Debts' (McDonald 

Vague, 2016) 
 <https://www.mvp.co.nz/articles/corporate-governance/lifting-the-corporate-veil-a-parent-company-held-

liable-for-its-subsidiarys-debts> accessed 8 September 2022. 
75 Ibid. 
76 Dowd V Skip the Dishes (2019) MOQB 63- to reveal the true actors over a misappropriation of confidential 

information. 
77 Adams v Cape Plc [1990] Ch 433. 
78 Transamerica Life Insurance Co. of Canada v. Canada Life Assurance Co., [1996] O.J. No. 1568. 
79 Kosmopoulos v. Constitution Insurance Co., [1987] 1 S.C.R. 2 
80 Transamerica Life Insurance Co. of Canada v. Canada Life Assurance Co., [1996] O.J. No. 1568. 
81 Justice Hourigan also introduced a two-part test when piercing on aforesaid 2nd ground one, Parent has complete 

control over the subsidiary like of a ‘mere puppet’ and two, Subsidiary was incorporated for fraud or impropriety 
or used by parent as a shell company. 
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CORPORATE IS AN AUTHORIZED AGENT FOR ITS CONTROLLERS. 

Accordingly, in Yaiguaje v Chevron 82, plaintiff’s failure to assert that Chevron-Canada was established 

or utilized for an improper purpose was seen fatal. In Manley v Fallis 83, veil was pierced to find an 

employee liable who conducted a side-business directly competing with that of Parent company’s, on 

grounds of interest of justice. Nevertheless, disagreeing with Justice Hourigan, Just Nordheimer held 

the view that court should retain the equitable jurisdiction for veil-piercing where interest of justice 

demands it.84 

 

CONCEALMENT AND EVASION 

Prest v Petrodel 85 revolves around the division of properties upon a divorce, whose title were with 

Petrodel Group. Question arose whether the veil could be pierced to see whether the subsidiaries have 

been formed to evade obligations. The Family Court (FC) held that the veil could be lifted under 

s.24(1)(a) of Matrimonial Causes Act.86 However, the Court of Appeal (CA) criticized the FC’s judgment 

holding that FC having identified no impropriety that justified piercing, could not pierce based on the 

statute. Supreme Court (SC) overturned CA’s ruling and embarked on a voyage of discovery, 

determining circumstances of penetrating the veil. Lord Sumption reiterated reasoning in Adams v 

Cape 87 recognizing the requirement for proof of dishonesty on part of controller and outlined limited 

instances for veil-piercing as, being under an existing legal obligation, liability or restriction which the 

controller deliberately evades or whose enforcement he deliberately frustrates by interposing a 

company under his control. 

                                                           
82 Yaiguaje v. Chevron Canada Corporation [2018] ONCA 472. 
83 Manley Inc. v. Fallis, [1977] O.J. No. 1080. 
84 Robert Nanni, 'What's in A Name? Understanding "Piercing The Corporate Veil" in Canada after Yaiguaje V 

Chevron Corp' (The Canadian Bar Association, 2020)  
 <https://www.cba.org/Sections/Business-Law/Resources/Resources/2020/2020EssayWinnerENG> accessed 

10 September 2022. 
85 Prest v Petrodel Resources Limited and Others [2013] UKSC 34. 
86 Matrimonial Causes Act 1973. 
87 Adams v Cape Plc [1990] Ch 433. 
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He signified the element of ‘dishonesty’ under the fraud exception. He found, to be vague, the ‘façade 

test’ in Trustor88 which held for the veil to be penetrated where the company was a sham involving 

impropriety such as evading or concealing liability and in Woolfson89, which qualified special 

circumstances indicating sham companies concealing facts, and propounded the ‘Concealment’ and 

‘Evasion’ theories. 

 

Under ‘Concealment’ theory, no veil-piercing nor imposition of liability is involved. Instead, court will 

‘lift’ the veil to look behind and discover facts that the company is concealing. Once identified, doctrine 

of sham, agency or trusts principles could be applied- ‘legally banal’ as described by Lord Sumption.90 

 

‘Evasion’ theory could be invoked only with proof of deliberate wrongdoing, to ‘Pierce’ the veil and 

impose personal liability on wrongdoers, disregarding SLP. Thus, ‘intention’ to evade liability should 

be established to justify veil piercing under ‘Evasion’.91 

 

The decision was made, VTB Capital92 was identified as bad-in-law as court had employed the 

Concealment theory to ‘Pierce’ the veil. Accordingly, only Jones v Lipman93 and Gilford Motor94 fell in 

line with Lord Sumption’s ‘Evasion theory’, which he identified as a ‘Rule of last resort’, in that, its 

application shall be justified only when no other conventional legal remedies are available. 

 

                                                           
88 Trustor AB v Smallbone & Anor (No.2) [2001] UKHC 703. 
89  Woolfson v Strathclyde Regional Council [1978] UKHL 5. 
90  Nupur Upadhyay, 'Piercing The Corporate Veil: An Analysis Of Lord Sumption's Attempt To Avail A Troubled 

Doctrine' (2015) 21 Auckland University Law Review 118,119.  
 <http://www.nzlii.org/nz/journals/AukULawRw/2015/7.pdf> accessed 7 September 2022. 
91  Ibid. 
92  VTB Capital plc v Nutritek International Corp [2013] UKSC 5. 
93  Jones V Lipman [1962] 1 WLR 832.  
94  Gilford Motor Co v Horne [1933] CH 935. 
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It was held in Prest95 that since the properties were vested in the companies prior to divorce proceedings, there 

was no proof on part of Mr.Prest of evasion of obligations towards Mrs. Prest relating to divorce proceedings. In 

the absence of relevant motive for impropriety, court refused piercing the veil and instead held Mrs.Prest to be 

entitled to the beneficial interests of the properties by virtue of Trusts Law as the companies had been keeping 

the properties on trust for Mr. Prest as the beneficial owner.  

                                                                                                                                          

Accordingly, the reasoning in Prest96 confirms the existence of the doctrine of veil piercing and has attempted to 

further restrict the circumstances under which the doctrine could be invoked. However, it can then be argued 

whether Court has clearly clarified the circumstances where the veil may be ‘lifted’ and whether the Evasion theory 

has been clearly defined or whether the Court has missed an opportunity to abolish the doctrine altogether.  

 

METAPHORICAL MESS? 

Differing in opinion, Lord Neuberger in Prest97 indicated that the doctrine has never been invoked successfully and 

appropriately and hence should be given its ‘quietus’. Denoting the confusion, all decisions were categorized as, 

1. Those where doctrine’s existence was assumed and correctly not applied. 

2. Those where doctrine’s existence was assumed and wrongly did apply. 

3. Those where doctrine’s existence was assumed and applied but the result would have derived on an 

alternative legal basis and thus, was wrongly applied. 

 

Nevertheless, His Lordship confirmed the doctrine’s existence and was the only member on the bench to have 

approved Lord Sumption’s test, by reason of the doctrine largely being admitted in all common-law jurisdictions 

as a prized judicial instrument to undo wrongdoing, in the absence of an alternative remedy. However, in-line with 

                                                           
95  Prest v Petrodel Resources Limited and Others [2013] UKSC 34. 
96 Ibid. 
97  Prest v Petrodel Resources Limited and Others [2013] UKSC 34. 
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the aforesaid 3rd ground, if this analysis is to be accepted, the previous courts would have had no need to invoke 

the doctrine at all.98 

 

Lord Clarke and Lord Mance99 accepted the doctrine’s existence as of last resort but did not approve Lord 

Sumption’s formulation as they contended that it could bar potential future situations. 

 

Lady Hale and Lord Wilson100 doubted the application of all precedents neatly between concealment and evasion 

theories and contended that ‘Agency’ principle, attribution and of ‘directing mind’ are more appropriately relied 

upon for veil piercing, which resists the doctrine’s relevancy to-date. 

 

Contrarily, Lord Walker rejected the doctrine stressing that it is “simply a label” often used to portray contrasting 

instances that formulate apparent exceptions to Salomon101 and added that circumstances where the veil has been 

pierced could have been explicated alternatively through statutes, joint liability in Tort, Equity, Trusts and unjust 

enrichment.102  

 

Arguably, lack of coherent application and other Justices having recognized alternative remedies available in place 

of invoking the doctrine could have rejected it all-in-all and SLP upheld as the ‘grundnorm’ of Company law.  

 

It was decided in Antonio v Recoletos103 that it is comprehensible that present English Law only allows 

veil-piercing when ‘Evasion’ principle applied, although this conclusion was derived without employing 

                                                           
98 Nupur Upadhyay, 'Piercing the Corporate Veil: An Analysis Of Lord Sumption's Attempt To Avail A Troubled 

Doctrine' (2015) 21 Auckland University Law Review 120-121. 
 <http://www.nzlii.org/nz/journals/AukULawRw/2015/7.pdf> accessed 7 September 2022. 
99  In separate judgments in Prest v Petrodel Resources Limited and Others [2013] UKSC 34. 
100 Lady Hale’s judgment with which Lord Wilson agreed in Prest v Petrodel Resources Limited and Others [2013] UKSC 34. 
101 Salomon v Salomon & Co [1897] AC 22. 
102 Nupur Upadhyay, 'Piercing The Corporate Veil: An Analysis Of Lord Sumption's Attempt To Avail A Troubled 

Doctrine' (2015) 21 Auckland University Law Review 120-121. 
 <http://www.nzlii.org/nz/journals/AukULawRw/2015/7.pdf> accessed 7 September 2022. 
103  Antonio Gramsci Shipping Corp v Recoletos Ltd [2013] EWCA Civ 730, [2014] Bus LR 239 at [65]. 
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Lord Sumption’s test. Disagreement among judges on its adoption casted doubt on its coherency 

resulting in less prospects of it being clarified in future.104 

 

POST-PREST VEIL-PIERCING 

In Hyde v R 105, it was held to have no grounds to pierce the veil under ‘Evasion’ theory where the 

company was lawfully operating with regulated ownership of weapons prior to allegations made. This 

case portrayed how narrowness of evasion principle allowed court to quickly dismiss arguments 

favoring piercing if facts fell outside its scope. 

 

In R v Sale 106, Court declined to pierce as no obligations were evaded, which fell outside the scope of 

Evasion theory.107 But it qualified the concealment theory as he was the sole-controller and of the close 

relationship between his corrupt conduct and the company facilitating it. Thus, benefits accrued by the 

company were identified as benefits accrued by the controller. 

 

Nevertheless, it is argued that neither evasion nor concealment is applicable in Sale and the 

misapplication resulted in an outcome that would have been the same irrespective of which applies, as 

application of evasion will do so openly whereas concealment would do in substance, though not in 

form, which also indicate the judiciary’s confusion as to how the test applies. 

 

Confusion leading to a misapplication was also evident in Pennyfeathers108 where the court applied 

both concealment and evasion theories where neither of its application was appropriate nor necessary, 

                                                           
104 Nupur Upadhyay, 'Piercing The Corporate Veil: An Analysis Of Lord Sumption's Attempt To Avail A Troubled 

Doctrine' (2015) 21 Auckland University Law Review 123- 138  
 <http://www.nzlii.org/nz/journals/AukULawRw/2015/7.pdf> accessed 7 September 2022. 
105 Hyde V R [2014] EWCA Crim. 713. 
106 R v Sale [2014] 1 WLR 663. 
107 The company engaged in bona-fide trading purposes prior to corrupt conduct of its controller. 
108 Pennyfeathers Ltd. v Pennyfeathers Property Co. Ltd. [2013] EWHC 3530. 
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given the availability of alternative legal remedies. Thus, it is apparent that Lord Sumption’s test is 

incapable of clear and consistent application.109    

 

APPLICATION TO OLD CASES 

Although Lord Sumption justified veil-piercing in Gilford Motor110 as falling under evasion, he observed 

that under the grounds of attribution and also under ‘agency’ as per Lord Neuberger, an injunction 

would have been allowed without having the veil pierced. Despite Jones v Lipman111 qualifying under 

Evasion, Lord Sumption recognized equitable remedies of injunctions and specific performance as 

being able to impose liability on controller without having to pierce the veil, thus rendering the veil-

piercing unnecessary. 

 

Evidencing the murky differences between Concealment and Evasion, Lord Sumption also found that 

although the court pierced the veil in both Gencor-ACP112 and Trustor113, facts fell under concealment 

principle and veil ought not have been pierced. Further it was identified that the NZ case Official 

Assignee114 fell within facts of both Evasion and Concealment, but Lord Sumption found that court could 

have simply recognized a constructive trust, without veil-piercing at all. 

 

Contrastingly, it is argued that Lord Sumption’s test ensures consistency remedying the pre-Prest 

situation where similar cases had distinct results such as in Kosmopaulos115 where the veil was 

                                                           
109 Nupur Upadhyay, ‘Piercing the Corporate Veil: An Analysis of Lord Sumption’s Attempt to Avail a Troubled 

Doctrine (2015) 21 Auckland University Law Review 123- 138  
 <http://www.nzlii.org/nz/journals/AukULawRw/2015/7.pdf> accessed 7 September 2022. 
110  Gilford Motor Co v Horne [1933] CH 935. 
111  Jones V Lipman [1962] 1 WLR 832. 
112  Gencor ACP Ltd & Ors v Dalby & Ors [2000] EWHC 1560. 
113 Trustor AB V Smallbone & Anor (No. 2) [2001] UKHC 703. 
114 Official Assignee v 15 Insoll Avenue Ltd [2001] 2 NZLR 492. 
115 Kosmopoulos v. Constitution Insurance Co., [1987] 1 S.C.R. 2. 
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penetrated to allow controller to recover the insurance-claim whereas in Macaura116, SLP was 

recognized and controller was unable to recover the claim, which if both those cases were applied with 

Lord Sumption’s test, similar consistent outcomes would be obtained117.  

 

COMPARATIVE ANALYSIS: POST-PREST 

Canada invokes the doctrine under very narrow circumstances. Lifting the veil is not very entertained. When the 

company is abused to facilitate fraud or on grounds of construing a statute or agency, corporate veil may be 

pierced. Referring to the reasoning by the bench in Prest, the question whether Court recognized that there might 

be instances where equity would urge a retreat from the stringent application of SLP principle was answered in 

the affirmative by Justice Hourigan in Chevron118, whilst acknowledging that it is rare and exceptional.119  

 

In Sri Lanka, deriving its company law based on English concepts, may follow UK’s restrictive approach, however 

the law on the area is still developing. 

 

NZ following UK’s footsteps of further restricting the doctrine’s invocation has announced on following Prest 

where corporates to evade obligations or conceal assets in matrimonial context would not be permitted and veil 

be pierced when appropriate.120 SLP would not be disregarded if not for actual misuse of the corporate form. 121 

Overall, SLP is upheld in all jurisdictions as the bedrock in company law. 

                                                           
116 Macaura v Northern Assurance Co Ltd [1925] AC 61. 
117 Nupur Upadhyay, ‘Piercing the Corporate Veil: An Analysis of Lord Sumption’s Attempt to Avail a Troubled 

Doctrine; (2015) 21 Auckland University Law Review 116,117.  
 <http://www.nzlii.org/nz/journals/AukULawRw/2015/7.pdf> accessed 7 September 2022. 
118 Yaiguaje v. Chevron Canada Corporation [2018] ONCA 472. 
119 'Yaiguaje V Chevron Corporation' (Ontariocourts.ca, 2018)  
 <https://www.ontariocourts.ca/decisions/2018/2018ONCA0472.pdf> accessed 10 September 2022. 
120  Jack Hodder QC, Jo Appleyard and Justin Graham, 'Domestic (Mis)Trust And The Corporate Veil – 
  Corporate/Commercial Law - New Zealand' (Mondaq.com, 2013) 
  <https://www.mondaq.com/newzealand/corporate-and-company-law/247712/domestic-mistrust-and-the-

corporate-veil> accessed 7 September 2022. 
121  Nupur Upadhyay, 'Piercing The Corporate Veil: An Analysis Of Lord Sumption's Attempt To Avail A Troubled 

Doctrine' (2015) 21 Auckland University Law Review 116,117. 
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WAY FORWARD  

Availability of conventional legal remedies and doctrine’s inherent uncertainty122 arguably renders the 

doctrine redundant. Additionally, Lord Sumption’s narrow formulation for veil-piercing allowing courts 

to readily dismiss cases that fall outside its scope, strict requirement of establishing controller’s 

intention123 in invoking the doctrine under fraud(evasion) and difficulty in establishing fraud under the 

statutory requirements of s.213, s.214 of Insolvency Act caused by inadequacy of the provisions 

altogether, might make the legal system too frail and outmoded, against complexities involving 

corporate structures in the 21st century including shell-company frameworks such as Special-Purpose-

Acquisition-Companies(SPACs) and other developments,124 causing difficulty in tackling corporate 

abuse and encourage corporate scandals like Northern Rock, Enron, etc. Allowing absolute privileges 

of corporate form propounded in Salomon,125may open floodgates eroding confidence in the notion of 

‘Company’.  

 

Thus, it is imperative for Court to perform a balancing act, piercing the veil in interests of justice as 

deemed necessary, being the only feasible method that provides a robust scope, not too wide as 

Salomon nor too narrow as Evasion and Concealment theories to tackle corporate abuse.

                                                           
 <http://www.nzlii.org/nz/journals/AukULawRw/2015/7.pdf> accessed 7 September 2022. 
122 As is evident to be not remedied under Lord Sumption’s test as understood by the constant misapplications by 

the judiciary and lack of approval by other members of the bench in Prest v Petrodel and lack of clarity in 
concealment and evasion theories. 

123 As propounded by Millet LJ in Armitage v Nurse [1997] EWCA Civ 1279. 
124  Duruthu Edirimuni Chandrasekara, 'SEC On A Roll: Sanctions Fund Raising And Shell Company Frameworks' The 

Sunday Times (2nd May,2021) <https://www.sundaytimes.lk/210502/business-times/sec-on-a-roll-sanctions-
fund-raising-and-shell-company-frameworks-441452.html> accessed 10 September 2022. 

125  Separate Legal Personality and Limited liability in Salomon v Salomon & Co [1897] AC 22. 
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Antitrust/Competition Laws and its Importance for 
Sri Lanka as a Developing Country 

 

ABSTRACT 

Commercial development of a country depends on free and fair competition among industries. The 

higher the competition among the industries, the greater the possibility of securing quality goods and 

services at competitive prices. Quality goods or services when offered at competitive prices lead to 

customer satisfaction, assuring consumers their basic right of consumer protection within a country. 

This is the very essence that developed countries strictly implement competition or antitrust laws that 

secure market competition. Such laws ensure market competition is not hampered by any activities or 

practices followed by the dominant players in the market. United Sates and European Union had been 

in the forefront in introducing antitrust and competition laws safeguarding market competition to 

establish an equilibrium. The question that has surfaced in recent times is how important antitrust or 

competition laws are for a developing country. ‘Strong competition policy is not just a luxury to be 

enjoyed by rich countries, but a real necessity for those striving to create democratic market 

economies’ This article attempts to shed light on the indispensability of the antitrust/competition laws 

for a developing nation, focusing on the Sri Lankan competition structure. The article attempts to 

identify the weakness of the competition laws available in Sri Lanka and its unanimous effect on 

market and consumer. Focus is together drawn towards suggestions that can be implemented to 
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strengthen the competition regime of Sri Lanka (“SL”) to protect and to develop SL market. At a time 

when SL is undergoing the worst financial crisis, it is imperative to develop the local market to 

safeguard the industries. Competition/antitrust laws can be used as a tool to promote healthy 

competition between industries operating within the market to secure development of the local 

market. Moreover, the strict adherence of antitrust or competition laws creates a safer market that can 

attract foreign investment leading to development of economy. 

 

Keywords: Antitrust, Competition, Anti-Competitive Practices, Development, Economy. 

 

WHAT IS ANTITRUST OR COMPETITION AND ITS IMPORTANCE FOR DEVELOPING 

COUNTRIES 

Competition generally means struggle or contention for superiority; in the commercial world it is 

identified as the process of rivalry between firms to win over customers. Further illustrated as “[…] a 

situation in a market where firms or sellers independently strive for the patronage of buyers in order 

to achieve particular business objective for profits, sales and or market share.”1 The term antitrust and 

competition is used interchangeably with an indispensable objective of competition protection. 

Competition is used by common law countries whereas antitrust is used by civil law countries, but in 

essence they both mean the same. “[…] Antitrust is an invisible hand that helps free markets to thrive 

left on their own without intervention.”2 

 

Anti-competitive behaviours affect free and fair competition. Though the list of anti-competitive 

behaviours varies from nation to nation depending on its severity, monopoly, abuse of dominant 

                                                           
1  Salvatore Zecchin, ‘Glossary of Industrial Organization Economics and Competition Law’ (Organization for 

Economic Co-Operation and Development) 22 <https://www.oecd.org/regreform/sectors/2376087.pdf> 
accessed 12 December 2021. 

2 Sandra Marco Colino, Competition Law of EU and UK (8th edn, Oxford University Press) 2 
<https://www.oxfordlawtrove.com/view/10.1093/he/9780198725053.001.0001/he-9780198725053> accessed 
01 March 2021. 
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position, price fixing, bid rigging, tying and predatory pricing are considered anti-competitive3 by many 

jurisprudences. Monopolies are carried out by cartels, combines and patent-pooling agreements, have 

the effect of levying higher charges/prices, limiting outputs and reducing consumer welfare as against 

market competition.4 Similarly dominant firm such as “[…] firms typically considered to have market 

shares of 40% or more,”5 may abuse their dominant position by engaging in abusive behaviors. Abuse 

of dominant position means “[…] anti-competitive business practices in which a dominant firm may 

engage to maintain or increase its position in the market.”6 Having a market monopoly or dominant 

position is not perse considered anti-competitive, but antitrust and competition laws restrict certain 

practices of monopolistic or dominant firms to uphold market competition. Price fixing and predatory 

pricing can be named as such practices restricted for monopoly or dominant firms. Canada, Germany, 

and EU competition laws expressly included abuse of dominant position in their laws7, while other 

country laws only prohibit certain types of anti-competitive behaviors. 

 

Competition law and competition policy used interchangeably, have inherent differences, where the 

former strives to establish an open market economy at international trade8 the latter is merely a subset 

of competition policy9.  Competition law and policy are used by developing countries depending on 

                                                           
3  Julian L Clarke, Simon J Evenett and Krista Lucenti ‘Anti-Competitive Practices and Liberalizing Markets in Latin 

America and The Caribbean’ (2005) Vol 28 (7) World Economy, 19-20  
 <https://onlinelibrary.wiley.com/doi/abs/10.1111/j.1467-9701.2005.00719.x> accessed 27 December 2021. 
4  Leila Davis and Ozgu  Orhangazi ‘Competition and monopoly in the U.S. economy: What do 
 the industrial concentration data show?’ (2021) Vol. 25(1) Sage Publication, 6  
 < https://journals.sagepub.com/doi/pdf/10.1177/1024529420934011> accessed 12 December 2022. 
5  Neil Horner, ‘Unilateral Effects and the EC Merger Regulation – How the Commission had its Cake and Ate it too’ 

(2006) Vol 2 (1) Hanse Law Review, pp 37-38  
 <http://hanselawreview.eu/wp-content/uploads/2016/08/Vol2No1Art03.pdf> accessed 11 December 2021. 
6  Zecchin (n2) 9. 
7  Ibid. 
8  Saif Ahmad Al-Badwawi, ‘Does the New Competition Law Ensure Fair Competition in the UAE?’ (Solent University 

Electronic Archive, October 2013) <https://ssudl.solent.ac.uk/id/eprint/3487> accessed 27 May 2021. 
9  Bernard M Hoekman and Petros C Mavroidis, ‘Economic Development, Competition Policy, and the World Trade 

Organisation’ (2003) Journal of World Trade Vol 37 (1), World Bank Policy Research Working Paper No 2917 (2002) 
<https://scholarship.law.columbia.edu/cgi/viewcontent.cgi?article=3401&context=faculty_scholarship> 
accessed 21 November 2021. 
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their appetite for market freedom. Evidence suggests competition policy was implemented by South 

Africa which directly attracted investment,10 not only Foreign Direct Investment (“FDI”) but increased 

domestic investment11. Similarly, developing markets have felt negative impacts without competition 

laws, including restrictions on entry or exit by small players and placed by agency agreements of 

multinational corporations. Further enforcement of competition can refute negative market effects and 

can improve allocation of resources to attain economic development.12 Since developing countries lack 

multitude of funding mechanisms, industries to attain profit will increase prices arbitrarily, can only be 

curbed with competition regulation. Even though mergers and monopolies help industries to compete 

in international markets, in the absence of competition laws will exert market dominance. Finally, if 

barriers to entrance are not regulated by government, foreign investors will be reluctant to invest in 

developing economies.13 Strong competition implementation can drive profit maximization, expansion 

of economic horizons, FDI increase and promote innovation for development of the country.14  

 

COMPETITION RELATED LEGAL FRAMEWORK OF SL 

1. Consumer Protection Act of 1979 (CPA) 

The constitution of SL does not contain references for competition promotion, it is not a fundamental 

right, unless the petition for fundamental right relates to competition.15 Competition is governed by 

legislation. SL embraced the competition law policy in 1977 with the open economy. The objective of 

                                                           
10 Simon J Evenett, ‘What is the Relationship between Competition Law and Policy and Economic Development?’ 

(2005) University of Oxford, 9-10  
 <https://www.alexandria.unisg.ch/22213/1/competitionlawandeconomicdevelopment150305.pdf> accessed 12 

December 2021. 
11  Ibid. 
12  Evenett (n10) 9-10. 
13  Evenett (n10) 9-10. 
14  Ibid. 
15  Malathy Knight-John and others, ‘The Institutional Policy and Framework for Regulations and Competition in Sri 

Lanka’ (2002) Institute of Policy Studies Sri Lanka Working Paper 40, p9 
<https://assets.publishing.service.gov.uk/media/57a08d3940f0b6497400171c/CRCwp40.pdf> 27 May 2021. 
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the policy focused on consumer protection rather than competition promotion.16 Two years after the 

CPA was passed in 1979. CPA established the Department of Internal Trade (“DIT)17 to regulate internal 

trade and to monitor fair trading practices. DIT was specifically assigned for consumer protection with 

powers to set standards required by traders and manufactures engaged in selling products. DIT and 

the CPA failed to regulate larger industries having dominance in the market engaged in cartel 

arrangements by abusing their dominant position.18 

 

2. Fair Trading Commission Act 1987 (FTCA) 

As a remedial measure, FTCA was in introduced in 1987, with stronger competition protection through FTC19, a 

quasi-judicial body replacing the National Prices Commission. The objectives of the FTC included control of 

monopolies, mergers, anti-competitive practices20 for the formulation and implementation of national price policy. 

But the price control powers of the FTC were curtailed with the introduction of Industrial Promotion Act.21 In 1993 

an amendment was introduced by section 9A which mandatorily required FTC approval for mergers and 

acquisitions establishing dominance in the market.22 FTC had the powers to investigate and decide matters relating 

to mergers, monopolies and anti-competitive practices;23 on a complaint or on its own motion,24 and 

                                                           
16  Gamunu Chandrasekera, ‘Anti-Competitive Practices and Competition Law of Sri Lanka – A Call for Reform’ (2019) 

Vol X The Junior Bar Law Journal, 2  
 <https://www.juniorbarbasl.lk/assets/files/Article%20by%20Gamunu%20Chandrasekera%20-%20Anti-

Competative%20Practices%20and%20Competition%20Law%20of%20Sri%20Lanka.pdf> accessed 27 May 2022. 
17 Department of Internal Trade (hereinafter ‘DIT’). 
18 Thushari De-Zoysa, ‘The Marker for LPG in Sri Lanka: Is it a Case for Regulatory Intervention?’ in Malathy Knight-

John (eds), Competition Policy and Utility Regulation: The Sri Lankan Experience (The Law Society and Trust, 2002) 27 
<https://lstlanka.org/images/publications/archives/books/COMPETITION%20POLICY%20AND%20UTILITY%20R
EGULATION_ENGLISH.pdf> accessed 26 January 2022. 

19  Fair Trading Commission (hereinafter ‘FTC’). 
 20 Knight-John and others (n15) 10. 
21  Industrial Promotions Act No. 46 of 1990. 
22  De-Zoysa (n18) 29. 
23 Fair Trading Commission Act No 01 of 1987, ss.5 and 11. 
24 Fair Trading Commission Act No 01 of 1987, s. 10 (1), (2). 
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request for records or call for information.25 May function as District Court to administer any oath or 

affirmation of witness.26 

 

FTCA recognized monopoly under three instances: (I) when all prescribed percentage of the goods or 

services are supplied by the same or a group of persons (ii) based on existing collective agreement 

prescribed percentage of goods are not supplied in SL; (iii) based on existing collective agreement 

products or services are exported to a market that restricts the prescribed goods.27 The test used is the 

‘prescribed percentage test’ which states supply should not be more than one third of the total supply 

and the Minister will consider each stakeholder’s market share in deciding the percentage.28 FTCA does 

not contain guidelines for determining the prescribed goods and it is decided by the concerned 

Minister. The market share held by different stakeholders is used to determine whether there exists a 

monopoly.29  

 

FTCA describes mergers as when a person or a body corporate acquires or proposes shares in a body 

corporate and in effect takes control of, dominates the market, or acquires substantial power over the 

market.30 The test used here is the ‘control or dominance test’ which determines whether the acquiring 

firm has dominance in the market. But FTCA failed to define what constitutes dominance and allowed 

mergers that purported to exert dominance for public interest considerations.31 Failure to define the 

anti-competitive practices, absence of guidelines for determining the prescribed goods, public interest 

test used to determine dominance and failure to impose deterrent penalties due to political influence 

led to the failure of FTCA.  

                                                           
25 Fair Trading Commission Act No 01 of 1987, s.7. 
26 Fair Trading Commission Act No 01 of 1987, s.10 (3). 
27 Fair Trading Commission Act No 01 of 1987, s. 12 (1) – (5). 
28 Pubudini Wickramaratne, ‘Competition Law in Sri Lanka’ (The Law Net Ministry of Justice, 15 November 2021) 3 < 

https://www.lawnet.gov.lk/competition-law-in-sri-lanka/> accessed 07 December 2021. 
29 Ibid. 
30 Fair Trading Commission Act No 01 of 1987, s. 13 (1). 
31 Wickramaratne (n28) 4. 
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3. Consumer Affairs Authority Act 2003 (CAAA) 

In 2003 the Consumer Affairs Authority Act32 was introduced repealing the CPA, FTCA and Control of Prices 

Act,33 incorporated provisions from all three legislations for governing competition matters. CAAA is the 

current law governing competition matters. The CAAA introduced CAA34 and CAC.35 CAA was vested with 

powers to investigate anti-competitive practices; promote effective competition; and/or consumer 

protection. The powers included carryout investigations either on its own motion or on a complaint by an 

individual or organization of traders or consumers.36 It was placed like a District Court and was not bound to 

hear any party for the purpose of investigations.37 At the conclusion of an investigation CAA was required to 

direct the application to CAC for determination, failing which the petitioner can request CAA to direct the 

application or contact CAC directly for determination. CAC was granted adjudicative powers of making 

determinations once investigations are completed by the CAA.38 

 

CAAA failed to recognize unfair practices and completely omitted regulation of monopolies and 

mergers with a justification that monopolies and merger were dealt by other status,39 punished only 

mergers that had an anti-competitive effect and allowed mergers which had other kinds of competition 

effects.40 Under the CAAA where the Minister is of the opinion certain goods or services are essential 

for the community, the Minister was given the authority to publish them in the gazette as prescribed 

                                                           
32 Consumer Affairs Authority Act No. 9 of 2003. 
33 Control of Prices Act No. 29 of 1950. 
34 Consumer Affairs Authority (hereinafter ‘CAA’). 
35 Consumer Affairs Council (hereinafter ‘CAC’). 
36 Consumer Affairs Authority Act No. 9 of 2003, s.34. 
37 Dianarthy Suthakar, ‘Beyond More Economics-Bases Approach: A Legal Perspective on Competition in Sri Lanka’ 

(KDU Library E- Repository, 2017) 
<http://ir.kdu.ac.lk/bitstream/handle/345/2568/Law%20new_4.pdf?sequence=1&isAllowed=y> 25 April 2021. 

38 Apsara Thurairetnam, ‘Sri Lanka; Competition Regimes in the World- A Civil Society Report’ (2004) CUTS 
International, 162-163 <https://competitionregimes.com/pdf/AsiaPacific/30-Sri%20Lanka.pdf> accessed 21 
January 2022. 

39 Ibid. 
40 Suthakar (n37) 25. 
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goods or services.41 Upon such publication prices of the prescribed products cannot be increased 

without the approval of the Minister.42 Currently LPG, milk powder, white sugar, onion, dhal, gram, 

green moong, canned fish, chicken meat, rice, and registered drugs are prescribed goods.43 Failure of 

guidelines for prescribed goods, political influence had undermined CAAA to effectively uphold 

competition. Apart from the current CAAA to govern competition issues certain sectoral based 

legislations too play vital role in this spectra. Among them are: 

 

(a) Telecommunication Laws 

By the Telecommunications Act44 telecommunication services were provided by a government owned 

corporation. The Amendment Act45 in 1996, Sri Lankan Telecom was converted into a public company 

which established two new entities SLTL46 and TRC.47 The scope of TRC included: providing reliable 

telecommunication services; protecting consumers; offering quality services, promoting competition 

between operators, and/or promoting development in the telecommunications sector.48 TRC had 

powers to investigate inquiries and provide determinations into disputes between customers and 

operators.49 But competition areas lacked regulation by TRC: (I) allowed agreements for rent extraction 

for longer period affecting competition; (ii) allowed firms generating significant rents in the fixed 

market to use those rents in a predatory manner to cross-subsidies in the mobile market and undercut 

competition (iii) allowed SLTL to exploit its powerful position in the fixed market; (iv) allowed SLTL to 

enjoy a dominant position with 60% market; (v) allowed SLTL to segment the market by offering bulk 

                                                           
41 Consumer Affairs Authority Act No. 9 of 2003, s. 18 (1). 
42 Consumer Affairs Authority Act No. 9 of 2003, s. 18 (2). 
43 Consumer Affairs Authority, (CAA.gov.lk, 27 February 2022) 

<http://www.caa.gov.lk/web/index.php?option=com_content&view=article&id=113&Itemid=562&lang=en> 
accessed 27 February 2022. 

44 Sri Lanka Telecommunications Act No. 25 of 1991. 
45 Sri Lanka Telecommunications (Amendment) Act No. 27 of 1996 (hereinafter ‘SLTA’). 
46 Sri Lanka Telecommunication Limited (hereinafter ‘SLTL’). 
47 Telecom Regulatory Commission (hereinafter ‘TRC’). 
48 Sri Lanka Telecommunications (Amendment) Act No. 27 of 1996 (hereinafter ‘SLTA’), s. 4. 
49 Sri Lanka Telecommunications (Amendment) Act No. 27 of 1996 (hereinafter ‘SLTA’), s. 9. 
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discount packages and services for internet50 and ISDN;51 (vi) allowed SLTL further engaged in several 

abusive behaviors which includes refusal to implement closed number plan initiated by the TRC; 

blocking of calls originating from competitors; and/or undertaking enhanced voice services of other 

operators for international calls escaping the supervision of TRC;52 (vii) allowed restraints to be placed 

new entrance both in specific and general telecommunications market53; (viii) followed discrimination 

in renewing the licenses fixed-access operators; (ix) allowed SLTL to disregard the USO guideline;54 and 

(x) failed to develop an interconnection regime, due to which the current three operators have informal 

agreements which leads to collusion and cartelization, threatening competition.55 

 

(b) Utility Laws 

Electricity, water, and ports were not regulated for a very long time in Sri Lanka. In 2002 the Public Utilities 

Commission of SL Act56 was passed setting up a muti sectoral regulatory agency known as the PUCSL,57 with 

water and electricity falling under its purview. The rational for bringing under single umbrella was, public 

utilities having similar features with large public ownership, have to offer quality services meeting 

consumers needs at low costs. The objectives of PUCSL included effective, efficient, independent and 

accountable commission directly reporting to president or prime minister other than the line Ministers.58 

Though PUCSL was intended to be an autonomous regulator of water and electricity have functioned only 

                                                           
50 Sisira Jayasuria and Malathy Knight-John, ‘Sri Lanka's Telecommunications Industry: From Privatisation to Anti-

Competition?’ (2002) LA Trobe University Discussion Paper Series A 00.12, 13-14  
<https://www.researchgate.net/publication/2537061)> accessed 27 May 2021. 

51 Integrated Services Digital Network (hereinafter ‘ISDN’). 
52 Thurairetnam (n38) 164. 
53 Jayasuria and Knight-John (n50) 13-14. 
54 Knight-John and others (n15) 16. 
55 Ibid. 
56 Public Utilities Commission of Sri Lanka Act No. 35 of 2002. 
57 Public Utilities Commissions of Sri Lanka (hereinafter ‘PUCSL’). 
58 Thurairetnam (n38)164. 
 

file:///C:/Users/n.fernando/Downloads/%3chttps:/www.researchgate.net/publication/2537061)
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as an advisory body. The division of powers between line Ministers and the PUCSL in the absence of defined 

roles and responsibility had further curtailed it’s functioning ability.59  

 

Other issues noted in sectoral regulation of public utilities, certain public utilities such LPG,60 is not 

brought under the purview of regulation.61 LPG Industry was a state-owned monopoly till 1995 and 

aftermath the privatization, emerged as a vertical private monopoly62 known as SGLL.63 The objective 

of privatization aimed at engaging more players in LPG sector to increase market competitiveness, but 

exclusivity conferred on SGLL merely shifted the state-owned monopoly to a private monopoly, 

increasing high barriers to entry by the agreement between SGLL and government of SL. The 

importing, sorting and distribution of LPG was dominated by SGLL, led to many arbitrary price 

increases and abusive practices.64 Despite new competitors emerging in LPG sector, failure to follow 

standards set by SL Standards Institute and insufficient monitoring by PUCSL resulted in multiple 

competition violations.65 

 

(c) Intellectual Property Laws 

The Code of Intellectual Property Act66 recognizes unfair competition as “[…] any act contrary to honest 

practices in industrial or commercial matters.”67 The Code recognizes five types of behaviors which fall 

within the scope of unfair competition but failed to include certain important behaviors that are left for 

interpretation of courts. Trademark piracy is a mechanism under the Code which prevents unfair 

                                                           
59 Ibid. 
60 Liquefied Petroleum Gas (hereinafter ‘LPG’). 
61 Thurairetnam (n38) 164. 
62 De-Zoysa (n18) 119-126. 
63 Shell Gas Lanka Limited (hereinafter ‘SGLL’). 
64 De-Zoysa (n18)119-126. 
65 Economynext, ‘Public Utilities Commission of Sri Lanka ready to regulate LP Gas: Chairman’ (economynext.com, 

02 December 2021) < https://economynext.com/public-utilities-commission-of-sri-lanka-ready-to-regulate-lp-
gas-chairman-88433/> accessed 13 February 2022. 

66 The Code of Intellectual Property Act No. 52 of 1979 (hereinafter “Code”), s. 23. 
67 The Code of Intellectual Property Act No. 52 of 1979, s.  142. 
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competition. The Code protects trademarks through a process of registration and prohibits 

admissibility of trademarks on objective grounds. In this regard the Registrar should be satisfied that 

the Trademark in question has been in used for a certain period and is distinctive.68 Imitating any labels 

or packaging would be considered as an unfair competition practice, especially when it is hampering 

the reputation of another product by misrepresentation causing confusion to customer. Proof of similar 

packaging style, colour, graphic presentation, and product names can be used to stand a successful 

claim of misleading and confusing consumers. The Code was recently replaced by the IPA,69 with 

extensive protection. The IPA is efficient in dealing with competition issues because its scope is limited 

only to SL and does not extend extra-territorial jurisdiction SL is facing difficulty to complete at 

international playing field. 

 

(d) Financial Sector Laws 

The Securities Council Act70 established the SEC71 to regulate the securities market and to grant licenses 

to stock exchanges, brokers and dealers engaged in trading of securities. Powers of SEC include issuing 

of licenses to stock exchanges, brokers and dealers; suspension/cancellation of securities listing; 

formulating of rules for fair trading and protection of investors. By an amendment SEC was given 

powers to issue unit trust.72 For any violation, the SEC had powers to initiate action at Magistrate Court 

to be sentenced to five years imprisonment or a fine or both and to publish malfeasance findings of 

licensed stockbrokers and dealers of public listed companies.73 The SEC’s investigative powers are 

limited only to suspicious transactions from financial institutions and does not extend to inspection 

                                                           
68 De-Zoysa (n18) 119-126. 
69 Intellectual Property Act No. 36 of 2003. 
70 The Securities Council Act No.36 of 1987. 
71 Securities and Exchange Commission of Sri Lanka (hereinafter ‘SEC’). 
72 Securities Council (Amendment) Act No. 26 of 1991. 
73 Knight-John and others (n15) 18-20. 
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visits, seizure of documents, summons, statement recording, impounding travel, issuing stay orders or 

arresting any persons. These limitations have compromised the ability of SEC.74 

 

The Banking Act75 provides procedures for the issues and operation of licenses for persons involved in 

banking business of accepting deposits and investments. The BA includes guidelines for the regulation 

of the banking sector and gives wider supervisory powers to the Board.76 The Board is widely respected 

for its independence, specifically when several attempts of investors to purchase shares in banks to 

ascertain a dominant position was quashed by the Board by prohibiting shareholding more than 10% 

by individuals and 15% by companies.77 Regulation of Insurance Industry Act78 established the IBSL,79 

governs the insurance sector. Insurance board consists of diversified representation, appointed by the 

Minister of Finance from various fields, provides independence from undue political intervention. The 

principal function of the IBSL includes registration of insurance business, safeguarding the interests of 

policy holders and potential policy holders, and advising the government on policy for development. 

Among the sector legislations except for a few, others are insufficient in completely addressing 

competition issues. 

 

COMPETITION RELATED CASE EXPERIENCE IN SL 

Competition is a novel concept in Sri Lanka where case experience is limited. Ummar v Rambukwella80 

questioned the efficiency of Price Control Act,81 under which the price of mutton is regulated. A trader 

who sold kidney along with mutton and charged the price of mutton was accused of violating the price 

control order. The court held the kidney is either mutton or offal and if it is considered as mutton, selling 

                                                           
74 Ibid. 
75 Banking Act No. 30 of 1988 (hereinafter ‘BA’). 
76 Monetary Board of the Central Bank of Sri Lanka (hereinafter ‘Board’). 
77 Knight-John and others (n15) 18-20. 
78 Regulation of Insurance Industry Act No. 43 of 2000. 
79 Insurance Board of Sri Lanka (hereinafter ‘IBSL’). 
80 Ummar v Rambukwella, 41 N. L. R. 423. 
81 Price Control Act. No. 29 1950. 
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at prescribed price is not a violation. If it is considered as offal, it still cannot be considered as violation 

because offal does not have prescribed price. The judge expressed his regret in acquitting the trader 

on prosecution’s failure to provide proof, the trader included half pound offal in one and half pound of 

mutton, with an intention to evade price control order.82  

 

The powers of FTC came under scrutiny in Smithkline Beecham and Glaxco Wellcome,83 where the 

proposed horizontal merger between the two entities created a monopoly in the pharmaceutical sector. 

Both entities agreed to remain separate despite the merger, posted several threats of collusion and 

anti-competitive behaviors. But FTC refused to recognize anti-competition and approved the merger 

because they do not have extra-territorial powers to decide the matter. In SL consumers do not have 

control over the drugs prescribed by the doctors. Hence FTC should act as guardian of public interest 

and apply test widely to curtail market monopoly to protect pharmaceutical industry. Turning a blind 

eye towards anti-competitive behaviors affects the pharmaceutical sectoral development.84 

 

When Holcim acquired shares in local companies, it gained 38% of its market share in the cement sector 

without giving per-merger notice. FTC did not initiate any action on its own motion and Holcim pointed 

to FTC’s failure as the reason for their failure to give notice. Reflects the less serious attitude of FTC in 

implementing merger notice regulation.85  When CASA86 introduced a new THC87 charges as a separate 

component of freight charges for exports. Members complained to FTC, depriving their ability to secure 

                                                           
82  Thurairetnam (n38) 164. 
83  MA Sufian and SMS Rana, ‘The Effects of Merger on Competition: Evidence from Smithkline Beecham and Glaxco 

Wellcome’ (2019) vol.18 (6) Academy of Strategic Management Journal  
 <https://www.abacademies.org/articles/The-effects-of-merger-on-competition-evidence-from-smithkline-

beecham-and-glaxo-wellcome-1939-6104-18-6-463.pdf> accessed 10 May 2021. 
84  Malathy Knight-John and others, ‘Cross-Border Competition: Implications for Sri Lanka’ (2003) Institute of Policy 

Studies of Sri Lanka, 7 < h https://www.ips.lk/cross-border-competition-implications-for-sri-lanka-case-studies-
of-pharmaceuticals-cement-markets-and-shipping-lines-sector2/> accessed 27 May 2021. 

85  Ibid. 
86  The Ceylon Association of Shipping Agents (hereinafter ‘CASA’). 
87  Terminal Handling Charge (hereinafter ‘THC’). 
 

https://www.abacademies.org/articles/The-effects-of-merger-on-competition-evidence-from-smithkline-beecham-and-glaxo-wellcome-1939-6104-18-6-463.pdf
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competitive ocean rates and dominance CASA exerting over the members. FTC refused to act on the 

complaint because THC applied to all exports does not negatively affect competition. The decision was 

criticized, and a second round of investigation was taken up by FTC concluded the THC imposed by 

CASA was anti-competitive but again failed to issue a binding order. Two things should be noted in this 

case, first FTC did not recognize the THC as anti-competitive practice, secondly when FTC did recognize 

THC as an anti-competitive practice failed to enforce prohibition.88  

 

Ceylon Oxygen Limited89 (‘COL’) owned 80% of the LPG market share till 1993. In 1993, Industrial Gases 

Limited (‘IGL’) entered the LPG market. It was alleged that upon entry of IGL, COL resorted to predatory 

pricing structure, evidenced through the reduction on cylinder deposit from SLR 8500 to SLR 3000 and 

the reduction on maintenance charge from SLR 75 to SLR 55-35. Further allegations included 

discriminatory discounts and exclusive dealing by entering into agreements with purchasers, forcing 

them to buy the entire quantity from COL for an agreed period and offering discounts to different types 

of gases and cylinder charges. On investigations FTC concluded COL engaged in three anti-competitive 

behaviors namely predatory pricing, discriminatory rebates and exclusive dealing but the Court of 

Appeal rejected FTC’s decision giving reason, section 11 does not confer such investigation powers on 

FTC and the practices did not fall within the meaning of restriction, distortion or prevention under 

section 14 of the FTCA.90 Similarly, when ACL cables bought shares in Kelani cables acquiring market 

share of 70%, FTC did not initiate investigation because cables were not prescribed items for regulation 

of monopolies.  

 

The effectiveness of the Code was discussed in Lipton Limited91 where the defendant’s product 

labelling, packaging and appearance closely resembled the product of the plaintiff causing confusion. 

                                                           
88  Knight-John and others (n15) 8-9. 
89  Ceylon Oxygen Limited v Fair Trading Commission, [1997] 2 Sri L.R 372. 
90  Thurairetnam (n38) 162. 
91  Lipton Limited v Stassen Exports Limited, CA602/92. 
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Though the court refused to recognize violation, the Managing Director of the defendant accepted their behavior 

as anti-competitive, revealing the inefficiency of the Code.92 The telecom sector laws were not tested in courts, but 

many anti-competitive practices are evidenced in the market. Barriers to entry and exit prevalent in specific and 

general market preventing new entrants, restraints placed on consumers for switching between operators by high 

charges and incompatible technology, tying of one service with another can be noted as examples.93 The 

monopoly granted to SLTL places them in a dominant position to generate rent in the fixed market and to use such 

rent in the mobile market in a predatory manner to cross subsidies its operations and to undercut competition. The 

non-transparency at license biding94 and the failure of SLTL to provide transparent telecommunication facilities in 

rural areas according to USO, are unambiguous evidence of anti-competitive practices not regulated by telecom 

sector.95 USO states that no operator should be conferred with special rights or responsibilities, clearly not the case 

in SL with monopoly given to SLTL. The national telecommunication policy is aimed at providing, facilities at cost-

based price, lacks formal tariff regulation due to lack of data on costs and prices, deteriorate the objective of 

national policy on regulating pricing, cross-subsidization, discrimination, and predatory pricing.96  

 

During the COIVD19 pandemic, when movement restrictions and lockdowns have caused shortage in essential food 

and medicines in SL, reports highlights traders were raided for hording and stockpiling many essential items such 

as turmeric, coconut, milk powder, rice lentils sugar, gas and many other items which are essentials.97 The chemical 

fertilizer restrictions further caused a downturn of events.98 In the shipping sector larger supply chain 

companies control the market by having 70% of liner business through agency agreements in both 

transshipment and local cargo, who in turn control the CASA evidenced though cartels and price 

                                                           
92 Suthakar (n37) 25. 
93 Jayasuria and Knight-John (n15) 18-20. 
94 Ibid. 
95 Jayasuria and Knight-John (n15) 18-20. 
96 Jayasuria and Knight-John (n15) 25-28. 
97 Kalani Kumarasinghe, ‘Does Sri Lanka Really Have a Food Crisis?’ (The Diplomat, 24 September 2021) 4-8 

<https://thediplomat.com/2021/09/does-sri-lanka-reall> accessed on 27 January 2022. 
98 Prashanth Perumal, ‘Explained | What caused the Sri Lankan economic crisis?’ (The Hindu, 20 September 2021) 1-5  
 <https://www.thehindu.com/business/explained-what-caused-the-sri-lankan-economic-

crisis/article36314148.ece > accessed 27 January 2022. 
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sharing.99 A public interest litigation has been filed recently against shipping agencies monopolizing 

the market100 requesting re-instatement and strengthened legislation.101 Exporters too have 

complained of many anti-competitive practices and mergers creating a monopoly. The SL legal 

provisions and the case experience shared illustrates weakness of the current legal landscape 102 

including the CAAA and the sector legislations in protecting and upholding competition in SL. 

Underlines the urgent need for adequate competition regulation.103 

 

 

CONCLUSION AND RECOMMENDATION 

The CAAA is the current primary competition legislation governing competition matters in SL is aligned 

more towards consumer protection rather than competition promotion. It is discouraging to note the 

provisions vital for competition regulation are insufficiently handled by the CAAA. For example, 

relevant markets, dominant position, anti-competitive agreements are not defined under the 

legislation. The dominant position definition included under the CAAA is only related to prescribed 

items and CAAA had failed to set guidelines relating to prescribed items, which is left for the Minister’s 

discretion. In effect, abuse of dominant position is restricted only to certain prescribed items and is not 

extended to all goods and services in the market. Anti-competitive abuses witnessed in the market are 

unpunished owing to vague definitions and incomplete list of anti-competitive behaviors. Monopolies 

and mergers are completely omitted from the scope of CAAA, and the public interest test used without 

any guidance is again another failure witnessed. 

 

                                                           
99 Daily FT, ‘Strong Monopoly Regulations A Must if Sri Lanka Needs to be an International Centre of Excellence’ 

(Daily FT, 31 July 2018) 2-4 < https://www.ft.lk/front-page/Strong-monopoly-regulations-a-must-if-Sri-Lanka-
needs-to-be-an-international-centre-of-excellence/44-659968> accessed on 27 January 2022. 

100 Vasudeva Nanayakara v Choksy and others [2008] 1 Sri L.R134. 
101 Daily FT, ‘Strong Monopoly Regulations A Must if Sri Lanka Needs to be an International Centre of Excellence Part 

II’ (Daily FT, 07 August 2018) 1-3 < https://www.ft.lk/Opinion-and-Issues/Strong-monopoly-regulations-a-must-
if-Sri-Lanka-to-be-international-centre-of-excellence-Part-II/14-660406> accessed on 27 January 2022.  

102 Ibid. 
103 Kumarasinghe (n97) 4-6. 
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Enforcement of competition is vested with CAA. But it is discouraging to note the Suo Moto powers are rarely 

exercised, and binding decisions are not issued by CAA. Division of conferring investigative powers on CAA 

and adjudicative powers on CAC, though intended for effective enforcement, in practice deteriorated 

efficiency of the process due to non-coordination, political influence and limited powers. Contribution of 

sector specific legislation towards competition promotion is insignificant due to the diverse objectives and 

aims of each legislation. Absence of extra-judicial powers conferred by the legislation in one more area 

lacking effecting enforcement in SL, renders the current competition regime highly monotonous with weak 

protection. These shortfalls hinder the country's development within the local market and international level. 

The financial instability and economic downturn experienced recently in SL, further accelerate competition 

concerns with skyrocketing prices fixed arbitrarily along with a multitude of anticompetitive practices 

exercised by traders, leading to a vicious cycle. Therefore, the below recommendations are suggested for 

improving the competition landscape in SL: 

 

1. Wider Definition of Provisions Without Ambiguity 

The inherent failure of the current regime is two-fold. One certain important core competition term is 

not defined in the CAAA, or the provisions included lacks non-ambiguous definition. The recommended 

competition law should contain legal provisions with definitive language without ambiguity. Precise 

threshold should be included wherever necessary such as testing dominant position and market 

concentration. A list of anti-competitive behaviors should be included with their respective definitions. 

Since commerce and technology is evolving each day, many new activities are added to anti-

competitive list by countries in the forefront of competition regulation, instead of taking a conservative 

approach, a liberal approach is recommended for formulating the list, to include e-commerce and web-

based transactions which can have an impact on SL competition market. 

 

2. Setting-up of a Central Competition Commission 

The law should include provisions for setting up a competition commission without political influence 

to govern competition aspects. The provisions of respective sector legislations should be amended to 
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direct competition related investigations handled by the commission. The powers of the commission 

should include investigative and adjudicative powers to issue binding decisions. The commission 

should be vested with powers to initiate investigation on its own motion or by a compliant and call for 

records, inspect records and take into inquiry any person. A single window for enforcement can ease 

the difficulty in initiating complaints, ensure effective investigation and central competition database. 

 

3. Including Monopolies and Mergers 

The competition law should include monopolies and mergers left out under the current CAAA. Though 

other statutes are available for regulating mergers, it is indispensable under competition law to 

consider the viability of a merger through the competition lenses. Clear definition of mergers, 

acquisitions, concentrations, and monopolies with practical and effective thresholds should be 

included. Merger regulation should include mandatory pre-merger notice. Investigating the per-merger 

notice by the commission to determine whether the proposed merger leads to any monopoly is vital 

for regulating cartels and monopoly. There should be a precise test included for this decision. Upon 

investigation of the pre-merger notice approval, rejection or recommendations granted should be final 

and conclusive. No merger should be allowed to continue without obtaining pre-merger approval from 

the commission. Penalties should be imposed for failure to issue pre-merger notice and recidivism 

should carry strong punishments. The competition commission should be vested with wider powers to 

initiate investigation on their own motion, inspect and call for records and impose punishments. 

 

4. Extra Jurisdiction Approach 

Any agreement entered outside SL which has an impact on competition within SL should be prohibited. 

Like the effects doctrine of US, the commission should be given powers to investigate agreements 

affecting SL market on its own motion or by a complaint and invalidate such agreement or impose any 

penalty deemed fit to protect SL competition market. Opportunity to present defence and seek re-

approval from the commission after considering changes proposed by the commission should be 

included to encourage equal participation from all parties. 
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5. Powers of Competition Commission 

Competition commission with members appointed should be devoid of political influence. The 

Commission’s powers should include taking up investigations into its own motion based on abuses 

witnessed, experienced, or surfaced in media reports. Investigation and details concluding 

investigations should be published by the commission in their respective publication like the EU 

Commission report. This will increase the confidence and credibility of the commission. Law should 

include provisions for investigation by the District Court on its own or by a complaint by interested 

persons, into any failure of the commission to act. This will help maintain the status core of the 

competition commission as an autonomous body. 

 

6. Simplified Complaint Process 

Simplified complaint registration process is utmost vital for effective regulation of competition. 

Comprehensive competition law should set out a compliant registration process including online 

complaint registration. The competition commission website should contain a webpage dedicated to 

step-by-step guidance on registration of complaint by consumers, competitors, and various 

authorities; document guidance on submitting required documents; virtual assistance regarding any 

compliant inquiry; and database reflecting the registered number of complaints, resolved complaints 

and those in progress. A mechanism should be devised for requesting additional information about 

any complaints online that can be assisted after reviewing the request and safeguarding the privacy 

of the parties involved. Such a system will encourage participation from all market players and will 

install confidence in the regime. 

 

7. Single Umbrella 

A single comprehensive competition law like EU and India should be introduced regulating all 

competition matters under one umbrella. The comprehensive law should consider all aspects of core 
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competition regulation which shall include agreements governed by competition, relevant market, 

dominant position, anticompetitive practices, penalties, violations, and empowering authorities for 

effective enforcement. Provisions in other sector specific laws relating to competition should be 

amended, to refer to comprehensive competition law provisions when faced with any matters for 

clarification. Comprehensive law should function as the sole source for all competition definition, 

clarification, and regulation.
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CONFRONTING THE INCREASING CHALLENGES POSED BY 

GENDER-BASED CYBER VIOLENCE IN SOUTH ASIA: 
A COMPARATIVE STUDY 

 

ABSTRACT 

The arrival of the digital age and the development of internet networks gave rise to a new aspect of human 

experience that is referred to as cyberspace. In other words, it is an addition to the world that exists within 

an individual's mind. While there are millions of individuals who use the internet daily to make their lives 

better, there are also those who use the internet for anti-social objectives such as stalking, harassment, 

bullying, and other similar activities. These people use the internet in the same way. Given the proliferation 

of the Internet, this has recently become a new type of abusive weapon. The purpose of this research is to 

incorporate both the digital and the physical worlds, which are often viewed as opposites, into a fruitful 

discussion regarding the issue of cyber violence that is targeted at specific gender that is women in South 

Asian Countries and make a comparative analysis and suggest some regulatory changes in the laws and 

policies of South Asian Countries. As a result of this, the author would be conducting exhaustive research 

which will contribute to a rethinking of the construction of disembodied and embodied violence by advancing 

the narratives of those who have survived the effects of cyber violence. 
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INTRODUCTION 

For a long time, digital technologies have been idealized as steppingstones to a more spiritual, 

enlightened existence. In the film "Surrogates," set shortly, people link up with robotic doppelgangers 

of themselves called "surrogates" and send them out into the world to experience life while they stay 

at home, out of harm's way. The question this poses, however, is why injury done to a surrogate is not 

counted as harm done to the surrogate's master. 

 

More and more people are starting to wonder about this as the things depicted in movies start to look 

like they might be possible with today's technology. There has been a shift toward incorporating 

additional senses into the virtual world, and new initiatives like the metaverse are working to further 

blur the line between the real and the virtual. 

 

The growth of the metaverse and other forms of technological and virtual advancement will 

undoubtedly broaden the scope of our digital experiences. Existing inequalities and harms will be 

exacerbated and complicated by the changing risk landscape in expanding virtual spaces brought 

about by technological advancements. If methods to counteract technology-facilitated or online harms 

are not improved, women and marginalized populations may continue to be at a disadvantage. This is 

especially true in the case of online harassment. 

 

With the introduction of cutting-edge tools, criminal activity that makes use of technology to do its acts 

has altered gears and extended into new areas. In today's world, the impact of cybercrimes targeting 

women is often underestimated. Those who constantly complain about the same problem are 

generally told to toughen themselves. Definitions of gender-based crimes vary however in this case 

we focus on crimes committed against women. 

 

Many people think of crimes committed against women when the topic of crimes based on gender is 

brought up. These include, but are not limited to, rape, sexual harassment, stalking, and sexual 
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harassment in the workplace. It is an irrefutable fact that women and girls are the targets of a 

disproportionate number of violent crimes. Understanding this issue is crucial for finding effective 

solutions and therapies, as women and girls are disproportionately impacted by crime, especially in 

the digital realm.1  

 

Cybercrime often does not care about a person's sexual orientation or gender. However, the internet 

has become a dangerous place for women and girls due to the rise in cyber abuse and online 

harassment. Even more importantly, as the name suggests, the gender ratio in these crimes is shifting 

to favour women. It's safe to assume that both sexes have their fair share of problems when it comes 

to connecting with stuff online, however, some may have it worse than others.2 Without a shadow of a 

doubt, many men may have had similar situations. The number of women who face these kinds of 

scenarios is much higher, and the severity of the crimes they face is much more widespread. In 

Southeast Asia, where social media usage is widespread, the gaming sector is booming, and women 

are heavy users of digital platforms, it is important to grasp how these dynamics will play out. 

 

In light of the pervasiveness of online misogyny, it is crucial to take measures to ensure women's 

safety in virtual environments and to develop a more nuanced socio-technical understanding of the 

harm that goes beyond the physical-virtual dichotomy. A presupposition of transcendence in a narrow 

conception of technology as "transcendental" perpetuates the downplaying of non-physical harms. 

Indeed, the illusion of "digital dualism," which existed before the "embodied internet," held that online 

abuse is less real and less serious since it happened behind a screen. 

 

                                                           
1  Dr. Monika Jain, “Victimization of women beneath cyberspace in Indian upbringing.”, Bharti law review, Vol.2, 

2017, 29. 
2  Japleen Pasricha, “Violence Online in India: Cybercrimes Against Women and Minorities on Social Media,” 

FEMINISM IN INDIA May 13, 2017, <https://feminisminindia.com/2016/11/15/cyber-violence-against-womenindia-
report/> accessed on September 30, 2022. 
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The survey did note, however, that despite legislative measures to prevent online violence against women, 

cyber violence is still under-addressed. Rethinking the concept of harm in a way that is gender sensitive and 

inclusive is necessary when implementing policies and laws to address online harm. Careful analysis of the 

measures taken so far is required to determine what is and is not covered by them. 

 

Researchers have already found grooming, sexual content, racist remarks, and rape threats in the 

metaverse, and additional dangers will undoubtedly be unearthed in time. Technologies, whether they 

are surrogate robots or the metaverse, are an extension of reality, and as such, they inherently 

reproduce preexisting prejudices and inequalities. Developing new understandings of damage based 

on gendered experiences online is crucial in the era of emerging technology. More fundamentally, a 

long-term solution necessitates reevaluating gender relations throughout all facets of society, both in 

the real world and online. 

 

GENDER-BASED CYBER VIOLENCE IN SOUTH ASIA 

The number of forms of cybercrime is limitless. There is a distinction to be made between generalized 

cybercrime and cybercrime directed at a particular gender. Since these crimes are on the rise in South 

Asian countries, it is necessary to investigate the various gender-based personal and societal cyber-

crimes that exist. 

 

• Cyber Bullying and Cyber Harassment 

Cyber bullying refers to harassment and intimidation via electronic means. Social media sites, 

messaging apps, gaming sites, mobile phones, and any other device with an internet connection are 

all vulnerable. Harassment entails the use of repeated tactics to cause distress to the targeted 

individual. Cyber bullying refers to repeated, aggressive acts committed via electronic means with the 

intent to damage another person.3 Cyber bullying is defined by the National Crime Prevention Council 

                                                           
3  Shobhna Jeet, “Cybercrimes against women in India: Information Technology Act, 2000” Journal of Criminal Law 

2012, 88. 
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as "the use of electronic means to harass, intimidate, or harm another person or group." It would be an 

example of cyber bullying if a friend snapped a photo of you in which you looked terrible, then put it 

online and started spreading rumors about you.4 Bullying exists both online and offline. Furthermore, 

cyber bullying is connected to the same bodily reactions as conventional bullying.5 

 

However, cyber harassment is the repeated use of mobile or online technologies to harass, threaten, 

or otherwise annoy another person without their permission. Harassment in online communities, 

whether they are social networking sites, message boards, chat rooms, or email, is a serious problem 

that affects everyone who uses the internet. 

 

• Cyber Stalking  

Cyber stalking refers to unwanted and persistent online contact. Cyber stalking can take many forms, 

including threats, libel, defamation, sexual harassment, and other attempts to exert power and control 

over another person. Cyber stalking occurs when an individual utilizes the internet or other electronic 

means to harass or stalk another individual. Emails, texts, social media posts, and other types of online 

communication are all fair games for this type of abuse.6 Unfortunately, these interactions usually 

persist even after the victim expresses disgust or begs the attacker to stop. Misleading or distressing 

information can cause the receiver to feel a range of undesirable emotions.7 

 

For instance, you have two separate Instagram profiles, and one of them is constantly sending you 

direct messages despite your wishes to the contrary. It's annoying that even after telling the sender 

                                                           
4  Press Release, “Cyber Crime Prevention against women and children”,  
 <https://pib.gov.in/Pressreleaseshare.aspx? PRID=1559115> accessed on September 17, 2022. 
5  Ibid. 
6  Aravinth Balakrishnan, "Cyber Stalking: Challenges in regulating cyberstalking at cyberspace”. Legal Service India,  
 <http://www.legalserviceindia.com/legal/article-214-cyber-stalking-challenges-in-regulating-cyberstalking-

atthe-cyber-space.html>, accessed on October 2, 2022. 
7  Nilesh Beliraya K, "Cyber Crime against Women in India: Legal Challenges and Solutions", IJLMH, Vol. 3 Issue 5, 

2020, 1012. 

https://pib.gov.in/Pressreleaseshare.aspx?%20PRID=1559115
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you don't want to hear from them again, they keep trying. Such actions constitute cyber stalking. Cyber 

stalking is a modern variant of the classic practice of stalking. Internet stalking is more dangerous than 

traditional forms of stalking because of the ease with which a stalker can obtain private information 

about a potential victim. 

 

• Online Child Grooming 

"Online grooming" describes a sort of child abuse in which the offender meets the potential victim 

online and wins their trust before taking advantage of the situation. Grooming can lead to grave 

consequences, including sexual abuse (both in-person and online) and the exploitation of children to 

obtain sexually explicit images and films of them.8 It is a term used to describe the many means 

through which sexual predators exploit children online. Abuse can be subtle or overt, abrupt, or gradual, 

but it always involves using a child's trust to alter their understanding of what constitutes safe behavior 

and then using the child's dread and guilt to keep them quiet.9 

 

The practice of personal grooming has been around even before the invention of modern tools. Offline 

abuse has been around for a long time, long before everyone had a tiny computer in their pocket, thus 

the technique is not new. As a result of the proliferation of digital technologies and the ease with which 

they may be integrated into daily life, however, the abusers' influence and access have grown.10 If 

someone is going to abuse a child, they will do so in a setting where children congregate. Theoretically, 

this means that grooming can be done very much anywhere. All people, regardless of age, gender, or 

race, have access to the internet, which makes online grooming of children a grave issue. Skilled in their 

craft, groomers can rapidly gain a child's trust by appearing to share their passions and interests. They 

may also use fake profiles and photos to pose as the child's age. 

                                                           
8  Press Release, “Cyber Crime Prevention against women and children”,  
 <https://pib.gov.in/Pressreleaseshare.aspx? PRID=1559115> accessed on September 17, 2022. 
9  Aravinth Balakrishnan, "Cyber Stalking: Challenges in regulating cyberstalking at cyberspace”. Legal Service India,  
 <http://www.legalserviceindia.com/legal/article-214-cyber-stalking-challenges-in-regulating-cyberstalking-

atthe-cyber-space.html>, accessed on October 2, 2022. 
10  Ibid. 

https://pib.gov.in/Pressreleaseshare.aspx?%20PRID=1559115
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• Voyeurism 

Voyeurism is the act of secretly observing another person engaging in sexual behaviour while 

undressed or naked. However, with today's voyeurism, the observer often takes notes or photographs 

of the object of their gaze. The mental disorder known as voyeurism is characterized by the sufferer's 

need to surreptitiously observe others engaging in sexual or similarly intimate behaviour. Peeping 

toms is a derogatory term for voyeurs because of how often they sneak up on their targets. It's fair 

game for peeping toms, inquisitive dogs, and voyeurs to gaze through peepholes or use hidden 

cameras to observe passersby from the safety of the street.11  

 

Voyeurism is a subtype of the paraphilia spectrum. In the world of biomedical science, a sexual 

deviation in which one or both partners are not human or do not give their consent is known as 

paraphilia. Common-law countries do not criminalize voyeuristic espionage unless specific laws 

prohibit it. Taking pictures of you while you change clothes in a dressing room without your permission 

is an example of voyeurism. The most common form of cybercrime committed against women is 

internet stalking. Voyeurism relies on the fact that the person being watched has no idea they are 

being watched. It is assumed that you are in a personal, in-house situation. 

 

• Morphing 

The term "morph" refers to the process of switching from one image to another without any noticeable 

breaks in continuity. Girls are typically the targets when people use false or real identities to download 

photographs of them from social networking sites with the intent to morph them. A good example of 

this transformation is the widespread use of social networking sites in recent years. If someone takes 

your picture when you're undressed, they could be charged with morphing. Blackmailing the girl or her 

family with altered images and the fear of publishing is a real possibility. 

                                                           
11  Aravinth Balakrishnan, "Cyber Stalking: Challenges in regulating cyberstalking at cyberspace”. Legal Service India,  
 <http://www.legalserviceindia.com/legal/article-214-cyber-stalking-challenges-in-regulating-cyberstalking-

atthe-cyber-space.html> accessed on October 2, 2022. 

http://www.legalserviceindia.com/legal/article-214-cyber-stalking-challenges-in-regulating-cyberstalking-atthe-cyber-space.html
http://www.legalserviceindia.com/legal/article-214-cyber-stalking-challenges-in-regulating-cyberstalking-atthe-cyber-space.html
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• Sextortion and Revenge-Pornography 

I want to know when you last sent a selfie or photo from your phone or PC. What about by text 

message, email attachment, or "family-friendly" social networking/micro-blogging sites like Facebook, 

Instagram, or Twitter if not via webcam chat room? Think about this picture being manipulated in some 

way, maybe by adding another body on it, and then being used in a sexting attack or on pornographic 

websites. Sextortion is the deceptive dissemination of sexually explicit photos obtained through 

legitimate or illicit means, such as in the course of a romantic relationship or by hackers employing 

hidden cameras and malware.12  

 

A recent news article claims that the FBI received 18,000 sextortion-related complaints in 2021. Keep 

in mind that this is just the tip of the iceberg. Image-based abuse, such as sextortion and "revenge 

pornography," in which an ex-partner reveals intimate images or films online as a violent form of 

punishment, is only one example of how digital technologies are being used to commit sexual and 

gender-based damage.13 

 

Other times, offenders videotape their crimes and then use MMS excerpts or threaten to broadcast the 

recordings to YouTube as a kind of victim-shaming to prevent the victim from speaking out. 

Misogynistic hate speech, for instance, directed at female politicians and journalists, is included here 

as well as actual and staged rape. While some survivors spoke up and took on the system with or 

without family backing, others may have remained silent out of fear or societal pressure, and we may 

never learn from their stories. Some people took their own lives. After being gang-raped and 

blackmailed by her boyfriend and his associates, a young Indian woman tragically took her own life.14 

                                                           
12 Dr M Sanjeeva Rao, “Pornography needs strict regulations in India”, Anveshana’s International Journal of Research 

in Regional Studies. 2016, 16. 
13 Ibid. 
14 Ibid. 
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However, revenge porn involves the inappropriate sharing of sexually explicit materials like images, 

videos, and text messages. Since it implies that the victim is to blame for their mistreatment or that the 

offender is acting out of vengeance, the term "revenge porn" is misleading. The use of terms like "non-

consensual pornography" and "image-based sexual abuse" is more accurate. Many subgenres of 

nonconsensual or "revenge" porn exist. If you and your spouse share a photo book, you may be 

shocked to see some intimate snapshots posted online under a false name. If you approach your ex 

about the images, they will usually shift the blame or say they were stolen. Your ex-lover may post 

your private messages and contact information online.15 

 

Criminals might use discussion boards to spread stolen photos and videos of people. Your name, email 

address, and profiles on other social networks may appear in the content. Digital editing capabilities 

also make it possible for criminals to alter otherwise innocent images or videos into pornographic ones. 

Off-the-grid online communities facilitate the purchase and sale of pirated content.16 The need for 

dominance and control can motivate sexually explicit media abuse. If the offender is trying to keep you 

in the relationship, he or she may be using the threat of disclosing photos as a form of coercion. Maybe 

they want to get back at you for breaking up with them or for doing something they don't like.17 

 

REGULATORY MEASURES AND CHALLENGES IN INDIA 

There is currently no accepted definition of cybercrime under Indian law. While the Information 

Technology (Amendment) Act of 2008 modernized Indian cyber legislation, the word "cybercrime" is 

not used in the Indian Penal Code. 

 

                                                           
15 Mayura U. Pawar and Archana Sakure, “Cyberspace and Women International Journal of Engineering and 

Advanced Technology” IJEAT, Vol. 8, 2019, 53. 
16 Aravinth Balakrishnan, "Cyber Stalking: Challenges in regulating cyberstalking at cyberspace”. Legal Service India, 

<http://www.legalserviceindia.com/legal/article-214-cyber-stalking-challenges-in-regulating-cyberstalking-
atthe-cyber-space.html> accessed on October 2, 2022). 

17 Mayura U. Pawar and Archana Sakure, “Cyberspace and Women International Journal of Engineering and 
Advanced Technology” IJEAT, Vol. 8, 2019, 53. 
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Provisions under the Indian Penal Code and Information Technology Act: 

• Cyber Bullying and Cyber Harassment 

Cyber bullying is the act of transmitting, distributing, or posting confidential information about another 

person online with the intent to embarrass, threaten, or intimidate them. Although no laws specifically 

prohibit such behavior, assaulting a woman's modesty can carry a sentence of up to a year in prison, a 

fine, or both; Sec. 509 of the Indian Penal Code (IPC) is someplace applicable to such conduct.18  

 

The IT Act's Sec. 66A, which previously dealt with content that might annoy a person, was struck down 

by the Supreme Court in the case of Shreya Singhal v. Union of India because it violated people's right 

to free speech and was too nebulously worded to be of any use in the modern era.19 

 

As a form of revenge or the promise of financial gain, cyber bullying happens when an offender 

acquires unauthorized access to another person's data and then uses that data to either publicly 

release or threaten to release sensitive material, private media, or obscenely modified photographs. 

The Indian Penal Code classifies cyber bullying as an act of extortion under Sec. 384 and 385.20 

 

Crimes of cyber bullying and cyber harassment may also fall under Sec. 506, which addresses criminal 

intimidation by threats to inflict death or injury, and Sec. 507, which addresses criminal intimidation 

through anonymous communication. 

 

 

 

                                                           
18 The Indian Penal Code 1860, s509. 
19 Aravinth Balakrishnan, "Cyber Stalking: Challenges in regulating cyberstalking at cyberspace”. Legal Service 

India,<http://www.legalserviceindia.com/legal/article-214-cyber-stalking-challenges-in-regulating-
cyberstalking-atthe-cyber-space.html> accessed on October 2, 2022. 

20 Mamata Banerjee, “Cyber Crime Against Women in India and the Laws”, Debarati Cyber Space, May 24, 2019, 
<https://debaraticyberspace.blogspot.com/search/label/morphing> accessed on September 26, 2022. 

http://www.legalserviceindia.com/legal/article-214-cyber-stalking-challenges-in-regulating-cyberstalking-atthe-cyber-space.html
http://www.legalserviceindia.com/legal/article-214-cyber-stalking-challenges-in-regulating-cyberstalking-atthe-cyber-space.html
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• Cyber Stalking  

Although cyber stalking is not explicitly addressed, it may fall within Sec. 354D of the IPC, which 

defines the crime of "stalking" and establishes penalties for its commission. The maximum penalty is 

specified as three years in prison and a fine. Women are particularly vulnerable to "cyber stalking," a 

particularly heinous kind of internet harassment. Until recently, cyber stalking in India was not 

prosecuted as illegal. The term "internet stalking" was so unfamiliar to both law enforcement and the 

general public.21 

 

• Cyber Pornography  

It's the practice of creating, sharing, and viewing pornographic material online. Although cyber pornography 

itself is not illegal in India, it is illegal to distribute, sell, transfer, publish, or print any obscene content, which 

is punishable by up to two years in prison or a fine of Rs. 2,000, or both, under Sec. 292 of the Indian Penal 

Code. Distribution, sale, and dissemination of pornographic materials are punishable by three years in prison 

and a fine of Rs 500 under Sec. 67 of the Information Technology Act. 

 

• Morphing 

For shaming and humiliating women, "morphing" occurs when an illegal user takes a photo of a person, 

edits it, and then re-uploads it to another website under a fake profile. In the event of such an offence, 

the victim may be entitled to monetary compensation or damage according to Sec. 66 or Sec. 43 of the 

IT Act. Under Sec. 292 of the Indian Penal Code, the offender could be prosecuted for obscenity. 

 

 

 

                                                           
21 ``Aravinth Balakrishnan, "Cyber Stalking: Challenges in regulating cyberstalking at cyberspace”. Legal Service India,  
 <http://www.legalserviceindia.com/legal/article-214-cyber-stalking-challenges-in-regulating-cyberstalking-

atthe-cyber-space.html> accessed on October 2, 2022. 
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• Cyber Defamation 

Cyber defamation happens when someone publishes or distributes defamatory information about 

another person via the internet or other electronic methods. While Sec. 499 and 500 of the Indian Penal 

Code describe and specify the penalty for defamation in general, internet defamation is not specifically 

criminal. The offender faces up to two years of imprisonment and a fine of up to Rs. 50,000 if charged 

under Sec. 499 and 500 of the Indian Penal Code. Online and in real life, women have to deal with a lot 

of sexual comments and slurs that hurt their reputations. 

 

• Sextortion and Revenge Pornography 

It is called "revenge porn" when someone disseminates or prints sexually explicit material about 

another person without their consent. The goal is to make the victim feel bad about them or harm their 

reputation. This is motivated by a desire for revenge. The primary charge for this crime is "outraging 

the modesty of women," which is defined as violating Section 509 of the Indian Penal Code. Those who 

"capture, publish, distribute, or transmit the image of a private area of a person without his/her consent 

under circumstances violating the privacy of that person shall be punished with imprisonment for a 

term not exceeding three years or a fine not exceeding Rs. 5 lakhs or both," as stated in Sec. 66E of the 

Information Technology Act. 

 

Anyone who violates Sec. 72 of the IT Act and publishes pornographic material about their spouse without 

their consent or who accesses any of their electronic records or evidence without their consent faces up to 

one lakh rupees in fines and two years in prison. However, the effectiveness of the legal requirements is 

hindered by the fact that all pornographic offences are bailable under Sec.77 of the IT Act. 

 

CERTAIN PROVISIONS OF THE INDECENT REPRESENTATION OF WOMEN ACT 

As a result of its focus on women, cyber violence against women has a distinctly feminine demographic. 

Offences and their consequences in India are governed by the Indian Penal Code and other specific and 
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municipal laws. This contains both the Information Technology Act of 2000 and the Indecent 

Representation of Women Prohibition Act of 1986. While the IT Act does not discriminate based on 

gender, it does have a few provisions that do deal with and punish behavior related to gender issues. 

 

In 1986, legislators in the United Kingdom passed the Indecent Representation of Women (Prohibition) 

Act. Its primary objective was to put an end to demeaning depictions of women in media such as 

advertising, magazines, writing, painting, and sculpture. Sec. 66A, 66E, 67, and 67A all deal with crimes 

that disproportionately affect women. Sec. 66A lays out the consequences of spreading bigotry online. 

This section applies to any email or message that is sent to harass, inconvenience, deceive, or misguide 

the addressee or recipient as to the true origin of the message.22 

 

In this section, you can report and get criminal charges for rape threats, online harassment, posting 

slanderous comments, and hacking into another person's email or social media account to slander 

them. Without the victim's permission, it is illegal to publish any image of the victim's private parts as 

defined in Sec. 66E. More specifically, persons who engage in the online distribution or transmission 

of pornographic materials will be subject to the sanctions outlined in Sec. 67. Criminal consequences 

for the electronic distribution of sexually explicit material are outlined in Sec. 67A. Most reports of cyber 

violence are filed under Sec. 67 and 67A of the IT Act. 

 

PROBABLE SOLUTIONS: A WAY FORWARD  

While India has several laws intended to protect women against cybercrime, these regulations are not 

always enforced. Even though the Information Technology Act has a section dedicated to cybercrimes 

against women, the act's preamble makes it obvious that the act's major concern is economic and 

commercial matters. Cyber stalking, being one of the most harmful types of online crime, requires 

careful attention. A committee chaired by Justice J.S. Verma suggested making it a crime in 2013. Before 

                                                           
22  Mamata Banerjee, “Cyber Crime Against Women in India and the Laws”, Debarati Cyber Space, May 24, 2019, 

<https://debaraticyberspace.blogspot.com/search/label/morphing> accessed on September 26, 2022. 
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that year, no one treated it as such. Currently, stalking is a punishable offence. Yet, in Sec. 354, stalking 

was classified as a male-only activity (D). For this reason, India needs a separate and comprehensive 

legal framework to deal with cybercrime. 

 

Crimes committed online such as cyber bullying, cyber harassment, cyber stalking, child grooming, 

sextortion, and revenge pornography are not explicitly addressed in either the Indian Penal Code (IPC) 

or the Information Technology Act (IT Act), making it difficult for law enforcement agencies to provide 

victims with redress. Cybercrime has risen due to morphing as the times have changed. 

 

Morphed photographs of celebrities in swimwear or of political leaders being teased with morphed 

images have caused a stir. Those responsible have been arrested and charged with a crime. 

Investigation of the IPC and IT Act, however, finds that "morphing" is neither defined nor considered a 

criminal offence under either statute. The allegations are based on violations of the Information 

Technology Act (IT ACT) and the International Penal Code (IPC), namely Sec. 66, 66(E), 67, and 67(A), 

as well as Sec. 354 and 509. However, neither of these provisions may be utilized to defend against 

libel claims that involve changed material. As the number of cybercrimes rises, the cracks in the legal 

system will become more apparent, and it will be increasingly challenging to bring those responsible 

to justice using the laws that now exist. 

 

However, the legal safeguards in place today are not enough to deal with the expanding problem of 

cybercrime. By revising the two primary statutes, we can ensure that online threats, harassment, 

abuse, or intimidation faced by women are correctly reflected in the law. The first step in providing 

victims with legal justice has been taken. 

 

Unfortunately, many cybercrimes committed against women remain unaddressed by the IPC or the IT 

Act. Sadly, many women remain in the dark about the existence of protections for them under the law. 

The many forms of cybercrime are not addressed by separate statutes. Women must come out and 
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report crimes for the laws to be implemented. Considering the enormous increase in cybercrimes 

against women, it is crucial to look at how well the current rules are being implemented. There is an 

urgent requirement to modernize India's outdated legal system. Every so often, tweaks need to be 

made so that technology can keep up with the rapid pace of change. India needs stronger cyber laws 

to successfully tackle internet stalkers and hackers. Legislation is needed to protect women from being 

victims of cybercrime. 

 

HOW OTHER NATIONS ARE COMBATING CYBER VIOLENCE AGAINST WOMEN? 

SRI LANKA 

Crimes committed via computer are seen as a new phenomenon in Sri Lanka. Major pieces of law in Sri 

Lanka's IT legal environment include the Evidence (Special Provisions) Act, the Information and 

Communication Technology Act, the Payment and Settlement Systems Act, the Electronic Transactions 

Act, the Payment Devices Frauds Act, and the Computer Crime Act. The primary focus of Computer 

Crimes Act No. 24 of 2007 is on hacking offences and other crimes committed using computers. As 

defined in the Computer Crime and Information Technology Act No.27 of 2003, "computer crime" refers 

to any type of fraud committed using a computer or other electronic device. 

 

The courts in Sri Lanka have broad jurisdiction over computer crime cases because of Sec. 2 of the 

Computer Crime Act. This is so because of the transnational and borderless nature of computer crime. 

Sri Lanka joined the Budapest Convention in 2015, becoming the first South Asian nation to do so. 

Article 22 of the Budapest Convention ensures that the Computer Crime Act applies worldwide, 

regardless of nationality or borders. According to Article 27, cybercriminals can be extradited between 

countries. 

 

Computer integrity offences, including hacking (unauthorized access), cracking (unauthorized 

encryption), unlawful modification, offences against national security, dealing with unlawfully 

obtained data, illegal interception of data, illegal use of devices, and unauthorized disclosure of 
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information, are described in Sec. 3-10 of the Act. All offences committed in violation of the Computer 

Crime Act are cognizable crimes, as opposed to those committed in violation of traditional criminal law. 

Also of note is the provision for the government appointment of an expert group to advise law 

enforcement officials. 

 

The Computer Crime Act was passed before admission, although its provisions were already mostly in 

line with the Budapest Convention. Unfortunately, the Computer Crimes Act did not extend to all the 

articles of the Convention, especially those about Child Pornography. While there are provisions in the 

Sri Lankan Penal Code to deal with this, they may not be sufficient to pursue such offences when they 

are done through the Internet. One of the biggest problems with the current legal system is that the 

Computer Crimes Act does not cover many of the most common types of cybercrime. This includes 

illegal gambling, cyber-squatting, hate speech and statements promoting racism, cyber defamation, 

identity theft, cyber bullying, and cyber stalking. 

 

PAKISTAN 

The prevention of Electronic Crimes Act (PECA) is an Act of Congress from 2016 aimed at preventing 

cybercrime. All of the following are considered criminal acts by PECA: hacking, identity theft, cyber 

bullying, cyber stalking, digital piracy, spoofing, and photo editing. In addition, it treats felonies such 

as electronic forgery, fraud, and unauthorized entry into a computer system. Moreover, the 2016 

Prevention of Electronic Crimes Act (PECA) provides for both jail time and monetary sanctions for 

anyone found guilty of cybercrime. This act was a rushed attempt to combat the continuously growing 

problem of online crime, including cybercrime, terrorism, violence, and hate speech spread through 

digital channels. 

 

The then-Minister of State for Information Technology presented the rationale for the legislation, 

which was that the existing laws were inadequate to deal with new, unrecorded, and distinct types of 

cybercrime including hacking, cyber terrorism, and identity theft. It was claimed that a secure 
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environment for the Information Technology sector could be enabled by implementing a system of 

endpoint encryption (SEP) and that this would protect citizens from cyber threats, prevent cybercrime, 

contribute to national security, and make citizens safer online. These assertions were hotly contested 

by civil society representatives who, during the bill's hasty passage through the legislature, raised 

human rights concerns. 

 

Penal legislation committing individuals to criminal culpability must be as precise and explicit as 

possible. However, the act's provisions are fraught with uncertainty. Anyone who, "with a fraudulent 

and dishonest motive," acquires unauthorized access to any data or information system is subject to 

criminal prosecution under Sec. 3 of the Act. The issue here is that there is no standard of measurement 

for dishonesty in the law. The Act does not define dishonest intent or guide what constitutes a 

dishonest act.23 

 

BANGLADESH 

Women in Bangladesh are still stereotyped as fragile and helpless by the general population. Many people, 

especially those who commit crimes against women in cyberspace, still hold this outdated mindset, even though 

it has altered significantly over the past several years.24. Expert in Cyber Law and Crimes, Mr Quazi M H Supan, 

has found that women are disproportionately affected by some types of cybercrime. Cyber stalking, cyber 

harassment, morphing and obscene publication, email/profile hacking, spoofing, cyber pornography including 

revenge porn, internet voyeurism, cyber defamation, cyber bullying, e-mail harassment, cyber blackmailing, 

threatening, emotional cheating by impersonation, intimate partner violence via the internet, and aiding and 

abetting such offences. For example, the Women and Children Repression Prevention Act of 2000 (as amended in 

2003), the Information and Communications Technology Act of 2006, and the Pornography Control Act of 2012 all 

                                                           
23  Maria Akhila, “Cybercrime in Pakistan: a study of the law dealing with cybercrimes in Pakistan” (2021), PCL 

Student Journal of Law, Vol.V:1, 31.  
24 Riha 198,  "Introducing Cyber Crime Against Women in Bangladesh" Mulling Out Cloud with Riha, 
  https://mullingoutcloudwithriha.wordpress.com/2015/04/12/cyber-crimes-against-women-in-bangladesh-

response/, accessed 1 November 2022.  

https://mullingoutcloudwithriha.wordpress.com/2015/04/12/cyber-crimes-against-women-in-bangladesh-response/
https://mullingoutcloudwithriha.wordpress.com/2015/04/12/cyber-crimes-against-women-in-bangladesh-response/
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allow for legal action to be taken. However, there is not yet a statute or other legal provision that appropriately 

addresses sexual harassment on digital platforms like social media. 

 

Anyone who makes “any fraudulent and obscene posts online” is subject to a maximum of 10 years in prison and 

maximum fine of 1 crore under Section 57 of the Information and Communications Technology Act. However, it 

does not clarify the meaning of the word “obscene”. It is unclear why defamation cases involving religion or public 

personalities receive more attention from the law than other types of defamation. The cops also don’t seem to be 

doing much to stop this kind of hate speech. The production of digital evidence in a court of law is essential to the 

successful prosecution of digital offences; yet, no universally accepted rules for the presentation of digital 

evidence currently exist.25 

 

INTERNATIONAL LAWS AND CONVENTIONS 

 
• The Istanbul Convention 

The Istanbul Convention, which is the most far-reaching human rights instrument focusing on violence against 

women and domestic violence, has a broad scope and covers all forms of violence against women and domestic 

violence in all courses of life. As a result, it applies to violence against women and girls that occurs online and that 

is facilitated by technology. 

 

• The Budapest Convention 

Many crimes committed with or against computer systems are covered by the Budapest Convention on Cybercrime 

and its additional protocols (the First Additional Protocol covering racism and xenophobia online and the 

forthcoming Second Additional Protocol focusing on enhancing co-operation and disclosure of electronic evidence 

in criminal investigations). Parties to the convention are obligated to bolster domestic criminal procedural law and 

                                                           
25 Shafeen Mahmood, "Crime and Bangladesh", The Daily Star, https://www.thedailystar.net/news-detail-191221., 

accessed 1 November 2022. 

https://www.thedailystar.net/news-detail-191221
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criminal justice capacities to secure electronic evidence and to effectively facilitate international cooperation and 

mutual legal assistance in the investigation and prosecution of cybercrime and other offenses involving electronic 

evidence. 

 

• Other Conventions and protocols 

CEDAW's General Recommendation No. 35, the Council of Europe's recommendation on preventing and combating 

sexism and the Gender Equality Strategy, several pieces of EU policy including the EU Gender Equality Strategy 

and the EU Strategy on Victim's Rights, the EU General Data Protection Regulation, the Digital Services Act, and 

the Proposal for e-Evidence, and cooperation among international organizations all partially address the 

phenomenon. However, greater coordination between these tools is required to effectively address the many 

types of cyber and tech-enabled violence against women. 

 

The Istanbul Convention is essential in developing an effective response to all types of violence against women 

because it helps to coordinate legislation, preventative, and protection initiatives. The Budapest Convention 

provides parties with a framework of tools and procedures for investigating and prosecuting cases of violence 

against women that occur online or with the use of technological devices, both domestically and internationally. 

To this day, however, the realm of cybercrime remains gender-neutral in the sense that online crimes committed 

against women are not conceived in cybercrime frameworks and that this gender-neutral framing of current 

cybercrimes percolates down to policy. Given its breadth and depth, the Istanbul Convention might serve as a 

model for gender-sensitive laws that react to cybercrimes against women. 

 

CONCLUSION  

The number of cybercrimes committed against women is rising at an alarming rate worldwide, and it is extremely 

challenging to identify and apprehend the perpetrators of these crimes because of the ease with which an 

individual may create a new online identity and remain anonymous. Therefore, raising public awareness and 

passing appropriate legislation is crucial on a global scale to combat the rise of such cybercrimes.  
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The current laws intended to combat crimes committed against women in cyberspace are insufficient. It is not 

entirely clear that these laws represent the mental and physical suffering of women and children online. To be 

effective in combating cybercrime, however, new laws will need to be introduced that can adapt and develop at 

the same breakneck speed as the increasing cybercrime in across the South Asian region. 

 

RECOMMENDATIONS  

A major issue for any country is the alarming rise in crimes committed against women; cybercrime compounds 

this difficulty by allowing criminals to assume false identities and behave unlawfully. To combat this, the 

government should enact tighter restrictions to impose on Internet Service Providers (ISPs), since they are the only 

entities with a comprehensive record of all the data obtained by everybody browsing the net. Internet service 

providers (ISPs) should be required to disclose any unusual user behavior to prevent crimes from happening in 

their preliminary stages. 

 

Cyber cafes should be required by law to preserve records of the customers who have used their internet services. 

This is because many of these consumers use cyber cafes to engage in illegal activities without fear of having their 

personal IP addresses disclosed in the event of an inquiry. Here we have another method of concealment. 

 

People should be modest and watch for signs that they are being filmed so they may avoid embarrassing 

themselves. There must be more emphasis on educating the public about the risks associated with cyber culture. 

A substantial percentage of Indian internet users are unaware of their rights, according to research, hence it is 

important to educate the public on the topic. 

Do not be afraid to report online harassment to the authorities. 

 

Email spoofing is possible because Simple Mail Transfer Protocol (SMTP), the main protocol used in sending 

email, does not allow an authentication mechanism. Although an SMTP service extension allows an SMTP 

client to negotiate a security level with a mail server, this precaution is not always taken. So, women should 

take precaution and always add the SMTP service extension with the SMTP client
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TOWARDS ENABLED DEMOCRACY: SRI LANKAN VOTING 
ACCESSIBILITY AND ITS COMPLIANCE WITH INTERNATIONAL 

DISABILITY LAW 
 

ABSTRACT 

In 2016, Sri Lanka signed the Convention on the Rights of Persons with Disabilities (henceforth 

abbreviated as “UNCRPD”), its first major show of state alliance to people living with disabilities 

(henceforth abbreviated as “PWD”) since adopting the Protection of the Rights of Persons with 

Disabilities Act, No 28 of 1996 (henceforth abbreviated as “The Act”). In contrast to the UNCRPD, The 

Act is a succinct piece of legislation that does not contain a detailed description of fundamental rights 

of PWD that the state is obligated to protect, one of which is the right to participate in political and 

public life. This entitlement resonates with and captures the essence of Article 12 of the Sri Lankan 

Constitution in that, all citizens are equal before the law and entitled to equal protection of the law. It 

is even enshrined in Article 29 of the UNCRPD compelling signatories to ensure that PWD have equal 

access to participate in elections and equal opportunities to engage in voting procedures as their 

nondisabled counterparts in society. This essay examines the current voting procedures and access to 

participate in politics for Sri Lankan PWD and assesses how the current local practice and policy fare in 

comparison with the International Law on Disability Rights. The study also borrows examples from the 
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Indian legislation on rights relating to PWD and assesses the extent to which Sri Lanka can adopt and 

successfully apply the same. The essay finds that, in addition to the general outdated and narrow 

domestic law on the rights of PWD, local election procedures continue to be plagued with inclusivity 

loopholes that need to be closed.  

 

Keywords: Disability Rights, Voting, International Law, Human Rights, Accessibility 

 

INTRODUCTION  

1978 marks the beginning of exclusive recognition of Sri Lankan persons with disabilities (henceforth 

referred to as “PWD”) in a statutory context. Article 12 (4) of the Constitution1 read together with Article 

32 and 12 (1)3 reveal a clear intention to uphold and advocate for the rights of PWD to participate in 

elections, thereby defending the democracy and sovereignty of all Sri Lankan people. This succinct 

mention of the voting rights of PWD was made elaborate in the years following the Elections (Special 

Provisions) Act No. 28 of 2011, resulting in a series of policy recognitions and, ultimately, the ratification 

of the leading instrument on International Disability Law, the United Nations Convention on the Rights 

of Persons with Disabilities (UNCRPD) in 2016. From then on, exclusive legislation on furthering the 

rights of PWD, let alone voting rights, has been put on hiatus. Sri Lanka is yet to accede to the UNCRPD’s 

Optional Protocol, leaving 8.7%4 of its population with no access to the Committee on the Rights of 

People with Disabilities for redress when faced with human rights violations.  

 

                                                           
1  Nothing in this Article shall prevent special provision being made, by law, subordinate legislation or executive 

action, for the advancement of women, children or disabled persons. 
2  In the Republic of Sri Lanka sovereignty is in the People and is inalienable. Sovereignty includes the powers of 

government, fundamental rights and the franchise. 
3  All persons are equal before the law and are entitled to the equal protection of the law. 
4 Department of Census and Statistics, “Disability in Sri Lanka” (Unstats.un.org, 2016)  
 <https://unstats.un.org/unsd/demographic-social/meetings/2016/bangkok--disability-measurement-and-

statistics/Session-6/Sri%20Lanka.pdf> accessed October 16, 2022. 
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This glaring discordance between ratification and enabling legislation has left Sri Lankan PWD in the 

lurch compared to their international counterparts. It is mandatory that electoral processes must 

recognize the importance of the votes of those living with disabilities. PWD represent a faction of 

society that has been recognized by most constitutions as requiring affirmative action in realizing 

rights and the quality of life that is guaranteed to their fellow non-disabled citizens. Governing bodies 

are under an obligation to ensure that elections are accessible in all forms to VWD in order to secure 

maximum democracy. This study focuses on resulting issues in the area of political rights, social 

participation and participation in the decision-making process5 relating to PWD in Sri Lanka by 

exploring loopholes in current policy and practice. The methodology consists of an analysis of the 

current legal framework in Sri Lanka alluding to the matter, followed by a comparative study of the 

Indian legislation on the same. Although the relevant provision in the UNCRPD also covers the inclusion 

of PWD as electoral candidates, this paper is limited to studying the inadequacies in the current Sri 

Lankan jurisdiction in defending this community’s right to vote. 

 

1.CONTEMPORARY INTERNATIONAL LAW ON DISABILITY AND VOTING RIGHTS  

In terms of human rights treaties, the UNCRPD was comparatively late to be adopted6 but remains to 

this day the fastest to be negotiated.7 Complete with 50 detailed articles establishing rights enabling 

the equality and non-discrimination of PWD, it is also accompanied by an Optional Protocol to which 

57% of its signatories have acceded. Like all international human rights instruments, the UNCRPD has 

also attracted its fair share of criticism regarding its capability to wrong PWD by imposing limitations 

on the extent to which governments can intervene in upholding the rights of the community.8 However, 

in rationalizing voting rights and its various components, the document has become a trailblazer.   

                                                           
5 United Nations Convention on the Rights of Persons with Disabilities (adopted 13 December 2006, entered into 

force 3 May 2008) art 29. 
6 Ibid. 
7 Negotiated in 8 sessions between 2002 and 2006. 
8  Paul S. Appelbaum, “Saving the UN Convention on the Rights of Persons with Disabilities - from Itself” (World 

psychiatry: official journal of the World Psychiatric Association (WPA), February 2019)  
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1.1 Article 29 - Participation in Political and Public life. 

The section on the participation in political and public life of people with PWD is twofold- the first 

subsection9 describes affirmative action to be taken by state parties to ensure that all election 

procedures are equal and enabled while the second10 follows up with a pragmatic approach to creating 

an environment where there is active participation from PWD. The article is to be lauded for its clear 

message that voters with disabilities (VWD) are not to be viewed from an objectively sympathetic 

standpoint, but from a subjective angle as members of society who are equally entitled to the right to 

vote. VWD living in states that have adopted the Optional Protocol also have the privilege of taking up 

matters relating to the violation of these rights with the Committee on the Rights of Persons with 

Disabilities. 

 

1.2 International Reception of Article 29 

The UNCRPD plays a decisive role in the formation of its signatories’ secondary legislation related to 

promoting full enjoyment of rights of PWD. The EU, of which all member states have signed and ratified 

                                                           
 <https://www.ncbi.nlm.nih.gov/pmc/articles/PMC6313245/> accessed October 16, 2022. 
9 a) To ensure that persons with disabilities can effectively and fully participate in political and public life on an equal basis with 

others, directly or through freely chosen representatives, including the right and opportunity for persons with disabilities to 
vote and be elected, inter alia, by: 

i. Ensuring that voting procedures, facilities and materials are appropriate, accessible and easy to understand and use ; 
ii. Protecting the right of persons with disabilities to vote by secret ballot in elections and public referendums without 

intimidation, and to stand for elections, to effectively hold office and perform all public functions at all levels of government, 
facilitating the use of assistive and new technologies where appropriate; 

iii. Guaranteeing the free expression of the will of persons with disabilities as electors and to this end, where necessary, at their 
request, allowing assistance in voting by a person of their own choice 

10 b) To promote actively an environment in which persons with disabilities can effectively and fully participate in the conduct  of 
public affairs, without discrimination and on an equal basis with others, and encourage their participation in public affairs, 
including: 

i. Participation in non-governmental organizations and associations concerned with the public and political life of the country, 
and in the activities and administration of political parties; 

ii. Forming and joining organizations of persons with disabilities to represent persons with disabilities at international, national, 
regional and local levels. 
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the convention, is a prime example of its pioneer status. Although the international law’s stance on the 

rights of VWD has not been fully received by the likes of the EU11, but has paved the way for strategic 

advocacy by the European Commission, expected to be fulfilled by the end of the decade. The closest 

piece of EU legislation to confirm the UNCRPD’s views on the rights of VWD is Article 3 of Protocol No. 

112 to the European Convention on Human Rights on Free Elections.13 Alajos Kiss v. Hungary14 reveals 

that the European Court of Human Rights (ECtHR) follows the UN approach in deciding the extent of a 

state’s margin of appreciation when restricting the rights of VWD. Both organs agree that a state 

attempting to limit the rights of a “particularly vulnerable group in society, who have suffered 

considerable discrimination in the past15” is only entitled to a narrow margin of appreciation and must 

have “weighty” reasons to justify the limitations. A more recent case, Caamaño Valle v. Spain16 further 

emphasized that Article 3 of Protocol No. 1 should be read together with Article 29 of the UNCRPD as 

denying PWD their voting rights not only violates equal access to political participation but also 

deprives society as a whole “of a legislature that reflected its full diversity”.17 

 

Overall, the EU has so far incorporated the influence of the UNCRPD into domestic legislation, despite 

having its reservations. Much of the case law revolves around complex matters such as 

disenfranchisement of the mentally disabled and deciding which elections are open to VWD. The Sri 

Lankan situation is still in its primitive stages where PWD are still struggling to be equally recognized 

as voters. 

                                                           
11  Sanja Jovičić, “ECHR v. UNCRPD: Ending Restrictions on Voting Rights of Persons with Disabilities” (2021) 22 ERA 

Forum 699. 
12  Right to Free Elections- “The High Contracting Parties undertake to hold free elections at reasonable intervals 

by secret ballot, under conditions which will ensure the free expression of the opinion of the people in the choice 
of the legislature.” 

13 European Court of Human Rights, Guide on Article 3 of Protocol No. 1 to the European Convention on Human Rights 
(European Court of Human Rights, 2022) 

 <https://www.echr.coe.int/Documents/Guide_Art_3_Protocol_1_ENG.pdf> accessed October 5, 2022. 
14 Application no. 38832/06, Council of Europe: European Court of Human Rights, [2010]. 
15  Ibid. 
16  Application no. 43564/17, Council of Europe: European Court of Human Rights, [2021]. 
17  Ibid. 
 

https://www.echr.coe.int/Documents/Guide_Art_3_Protocol_1_ENG.pdf
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2.DISABLED DEMOCRACY: WHY SRI LANKA IS LEAVING BEHIND PWD IN VOTING  

2.1 Inadequacy of Local Legislation mandating inclusivity of VWD 

Prior to ratifying the UNCRPD in 2016, Sri Lanka produced its first piece of legislation solely dedicated 

to the rights of PWD in 2006, titled the Protection of the Rights of Persons with Disabilities Act.18 

However, the Act is silent on matters relating to voting rights of PWD, and this information is to be 

found in a 2011 amendment to the Elections (Special Provisions) Act (henceforth referred to as “the 

Amendment”.19 The Sri Lankan government, apart from establishing a few national policies and plans 

on the rights of PWD between 2003 and 201420, has failed to accede to the UNCRPD’s Optional Protocol 

and amend its domestic disability laws to include a detailed bill of rights covering a range of equal 

entitlements embodied in the Constitution.  

 

A submission facilitated by the Center for Monitoring Election Violence (CMEV) was made in 2016 to 

the Public Representations Committee on Constitutional Reforms21, pushing for the inclusion of the civil 

and political rights of PWD. The draft provisions are extremely detailed on the right to participate in 

both electoral and political processes. The recognition of the submission, however, was short lived. Its 

contributions, regardless of progressivity, remain stagnant in a regressive political structure that has 

also failed to consider the recommendations of courts on matters relating to the rights of PWD.22 The 

ensuing sections shed light on how failure to recognize inclusivity in voting rights has trickled down 

from figurehead authorities to grass root levels of administration, rendering the process of voting 

unjustifiably difficult for PWD.  

                                                           
18  Protection of the Rights of Persons with Disabilities Act No. 28 of 1996. 
19  Elections (Special Provisions) Act No. 28 of 2011. 
20 National Policy on Disability [2003], 5-Year Plan promoting Employment Opportunities for Persons with 

Disabilities [2013-2017], National Program on Disability [2014]. 
21  Center for Monitoring Election Violence (CMEV), Ensuring the rights of persons with disabilities in Constitutional 

Reform (2016).  
 https://cmev.files.wordpress.com/2016/04/english-version-of-the-disability-constitutional-reform.pdf accessed 

October 18, 2022. 
22 Dr. Ajith C. S. Perera vs. Attorney General SC(FR) No 221 [2009]. 
 

https://cmev.files.wordpress.com/2016/04/english-version-of-the-disability-constitutional-reform.pdf
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2.2 Recognition of Practical Barriers in Voting 

The formalities preceding the actual voting procedure for PWD are peppered with inconsistencies and 

burdensome requirements. One of the underlying reasons for this unfortunate outcome is the structure 

of the Amendment, which focuses more on persons accompanying the VWD rather than the VWD 

themselves. The supplementary documents that need to be provided by PWD to obtain a certificate of 

eligibility23 to vote show a barrage of fulfillments that are disproportionately numerous compared to 

those of a non-disabled person.24 A detailed breakdown of the complicated procedure was revealed by 

Mr. Ishan Jalil, disability rights activist and director of the organization ‘Ashinsa’. In a practical sense, a 

PWD must begin the registration process by obtaining a form from his Grama Niladhari, who often is 

unaware of the existence of such an application. PWD who are fortunate enough to not only receive 

the application but also a certification from the said Grama Niladhari, must then obtain clearance from 

a government medical officer. This is to confirm that he qualifies as a disabled person of the 

Amendment. It should be noted that the Amendment defines a PWD as having “a total or partial visual 

impairment; or a physical disability” with no mention of persons with varying intellectual disabilities. 

The PWD must then return to the Grama Niladhari with the medical officer’s certificate to obtain a letter 

of authorization allowing the PWD to vote with the help of an accompanying person. This letter must 

be produced before a Senior Presiding Officer (SPO) for approval.  

 

This process must be repeated at every election as there is no current database of verified VWD in Sri 

Lanka. Rather than submitting to this laborious and complicated procedure, most PWD refrain from 

casting their vote. The democracy of elections is called into question as the faction of society with 

disabilities is not equally represented in the decision-making process. 

 

                                                           
23  Presidential Elections Act No. 15 [1981] ss. 23 (2) (c), 38, 40 2 (c). 
24 Interview with Mr. Ishan Jalil, Diversity and Inclusion Consultant, Director and Executive Board Member, Ashinsa 

Organization, Colombo, Sri Lanka (Kandy, Sri Lanka, 5 September 2022). 
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2.3 Unaccommodating Polling Stations 

Communication systems related to elections are not accessible to VWD. For the visual, hearing and 

speech impaired, conveying their issues to polling station authorities is a challenging task. Transferring 

information back to VWD can also be problematic, for example, as many visually impaired voters are 

not literate in Braille. As a result, valuable information on the voting procedure that might be passed 

off as common knowledge to the non-disabled voter is inaccessible to VWD.  

 

Voters living with some form of dwarfism or physical disability may have trouble reaching the ballot 

box due to their height. Wheelchair users may find that the polling station is not accessible, and in 

these instances designated authorities have been found to be either inefficient or entirely ignorant on 

how to handle the matter.25 It is evident that appointed personnel at polling stations, from minor staff 

to officers overall lack sufficient knowledge on making the voting experience non-discriminatory 

towards VWD.    

 

2.4 Lack of Alternate Voting Methods 

PWD – especially the visually impaired- who overcome the struggle at registration and polling station 

can then cast their vote by way of an accompanying person who serves as a proxy voter. Prior to the 

2020 Parliamentary Elections, the Elections Commissions issued guidelines for voting companions of 

PWD. As per the fifth schedule to the Parliament Elections Act26, the accompanying party must produce 

a certificate of eligibility at the polling station, declaring that they are not a political affiliate in their 

professional capacity.27 Regardless of the information on the certificate, it is common for the 

accompanying person to vote in favour of whomever he or she prefers. Thus, the true political feelings 

                                                           
25 Centre for Monitoring Election Violence, Policy brief on political rights and representation of persons with 

disabilities (2017)  
 <https://cmev.org/wp-content/uploads/2017/02/pwd-english.pdf> accessed 1 October 2022. 
26  Parliament Elections Act No. 1 of 1981. 
27 The Colombo Gazette, Guidelines issued for persons accompanying voters with disabilities (2020) 
 <https://colombogazette.com/2020/07/04/guidelines-issued-for-persons-accompanying-voters-with-

disabilities/> accessed December 3 2022. 

https://cmev.org/wp-content/uploads/2017/02/pwd-english.pdf
https://colombogazette.com/2020/07/04/guidelines-issued-for-persons-accompanying-voters-with-disabilities/
https://colombogazette.com/2020/07/04/guidelines-issued-for-persons-accompanying-voters-with-disabilities/
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of a VWD can be distorted as their actual preference is not reflected on the ballot paper. Such would 

not be the case if a mechanism allowing PWD to vote from their homes existed. While there have been 

calls to introduce systems like e-voting and postal voting to make elections more inclusive, so far no 

changes have been implemented. An introduction of this kind would also be welcomed by VWD who 

have difficulty traveling, such as voters with disabilities related to mobility.  

 

3. COMPARATIVE ANALYSIS: THE INDIAN EXAMPLE 

The Indian government unveiled its National Policy for Persons with Disabilities in 2006, followed by 

The Rights of Persons with Disabilities Act in 2016. Both enactments provide descriptive and structured 

regulations on recognizing PWD as having equal legal capacity, dignity, and access to the same 

necessities as non-disabled Indians. This chapter discusses both flaws and features of these measures 

which provide examples for Sri Lanka to follow. 

 

3.1 National Policy for Persons with Disabilities  

Rightly concerned by the lack of a bill of rights for PWD in the 1995 Act, Sri Lankan disability rights 

advocates lobbied for the approval of a draft Disability Rights Bill both in 2006 and 2016.28 The Bill 

never made it beyond the Legal Draftsman’s Department. One of the major causes for the Bill never 

becoming national law was its failure to comply with Article 33 of the UNCRPD.29 As of today, attempts 

to reform the law to be in line with the requirements of the UNCRPD have reached a stalemate.  

 

The Indian legislation, however, made a progressive leap from its Persons with Disabilities (Equal 

Opportunities, Protection of Rights and Full Participation) Act30 by approving a national policy for PWD. 

                                                           
28 Disability Organization Joint Front, UN Universal Periodic Review - Sri Lanka 2017 Third Cycle, 28th Session 2017: 

Submission for the Review of the Situation of Persons with Disabilities in Sri Lanka (2017) para 1.2. 
 <https://www.ohchr.org/sites/default/files/Documents/Issues/Disability/RightAccessJusticeArticle13/CSO/Disab

ilityOrganizationsJointFrontSrilanka.pdf> accessed October 19, 2022. 
29 Ibid. 
30 Disabilities (Equal Opportunities, Protection of Rights and Full Participation) Act 1995. 
 

https://www.ohchr.org/sites/default/files/Documents/Issues/Disability/RightAccessJusticeArticle13/CSO/DisabilityOrganizationsJointFrontSrilanka.pdf
https://www.ohchr.org/sites/default/files/Documents/Issues/Disability/RightAccessJusticeArticle13/CSO/DisabilityOrganizationsJointFrontSrilanka.pdf
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Although silent on democratic rights, the policy is admirably thorough on areas concerning education, 

employment, participation in social life and regular collection of data on PWD for the furtherance of 

research to improve quality of life. It is also expressly stated that the government shall issue disability 

certificates “without any difficulty in the shortest possible time by adoption of simple, transparent and 

client-friendly procedures”.31 An implementation of this nature would benefit Sri Lankan VWD who 

have to repeat the process of certification at every election. The policy also explicitly recognizes a range 

of intellectual disabilities and entitles those living with these impairments to the same rights as other 

PWD, which is a feature from which Sri Lanka would benefit.32 

 

3.2 The Rights of Persons with Disabilities Act of 2016 

It is important to note that India already had a tangible national policy for persons with disabilities prior 

to becoming a signatory to the UNCRPD. India has the honor of being one of the first countries to ratify 

the convention, almost immediately implementing its provisions in tune with local law and policy. The 

2016 Act follows the footsteps of International Disability Law and binds all governments to the 

proactive responsibility of ensuring the protection of equal rights of PWD. It is also notable for its broad 

definition of disability and its recognition of a wider range of functional impairments that were left out 

of the National Policy.  

 

Voting rights geared towards PWD are found in section 11, under the chapter “Rights and Entitlements”. 

It expressly states that, “The Election Commission of India and the State Election Commissions shall 

ensure that all polling stations are accessible to persons with disabilities and all materials related to 

the electoral process are easily understandable by and accessible to them.”    

 

                                                           
31 Ibid, s 34. 
32  Government of India, National Policy for Persons with Disabilities (2006) 
 <https://disabilityaffairs.gov.in/upload/uploadfiles/files/National%20Policy.pdf>accessed October 20, 2022. 

https://disabilityaffairs.gov.in/upload/uploadfiles/files/National%20Policy.pdf
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Based on this groundwork, the Election Commission of India adopted two strategies to proactively 

ensure that voting rights contained in the UNCRPD efficiently were merged with domestic law. The first 

is the Election Commission’s Strategic Framework on Accessible Elections, encompassing 14 

components. Among them are finding solutions to voting barriers via continuous identification, 

effective use of a PWD database to register and identify VWD at polling stations, the use of technology 

and alternative voting methods, continued research, and inclusive voter education.33  

 

The second strategy is the Commission’s one-year action plan on accessible elections34 which contains 

a timeline for achieving broad action points assigned to a specific division. For example, SVEEP 

(Systematic Voter’s Education and Electoral Participation) headlines continuing research on election 

accessibility, and accessible voter education and outreach.35 

 

3.3 Overall Compliance with International Disability Law  

Although the broad policy framework has been put into action according to the capacities of different 

Indian states, a report by the Election Commission shows overall impressive results.36 The state of 

Punjab managed to achieve a 90% turnout of VWD while a polling station in Goa was taken control of 

entirely by PWD. Compliance with the UNCRPD’s requirement of inclusive democracy has been 

achieved in terms of the following areas in many states. Facilities such as ramps and the availability of 

on-site wheelchairs at polling stations, formal training and sensitization of staff, the availability of 

assistance for persons with hearing and speech impairments and the ability for the visually impaired 

                                                           
33 Election Commission of India, Strategic Framework on Accessible Elections (2018)  
 <https://observerseci.eci.nic.in/Instruction/OBSEVER_MATERIAL_Kit_2020/OBSEVER%20MATERIAL/ELECTION

%20PLANNING/Election%20Planning%20related/Strategic%20Framework%20on%20Accessible%20Elections.
pdf > accessed October 23, 2022. 

34 Election Commission of India, Action Plan on Accessible Elections 2018-2019 (2018)  
 <https://ceodelhi.gov.in/PDFFolder/planning/Action%20Plan%20for%20Accessible%20Election%20issued%20

by%20ECI.pdf> accessed October 23, 2022. 
35  Ibid.  
36 Election Commission of India, Breaking the Barriers: Making Elections Accessible (2018)  
 <https://ceobihar.nic.in/pwd/Breaking%20Barriers_WEB.pdf> accessed October 23, 2022. 
 

https://observerseci.eci.nic.in/Instruction/OBSEVER_MATERIAL_Kit_2020/OBSEVER%20MATERIAL/ELECTION%20PLANNING/Election%20Planning%20related/Strategic%20Framework%20on%20Accessible%20Elections.pdf
https://observerseci.eci.nic.in/Instruction/OBSEVER_MATERIAL_Kit_2020/OBSEVER%20MATERIAL/ELECTION%20PLANNING/Election%20Planning%20related/Strategic%20Framework%20on%20Accessible%20Elections.pdf
https://observerseci.eci.nic.in/Instruction/OBSEVER_MATERIAL_Kit_2020/OBSEVER%20MATERIAL/ELECTION%20PLANNING/Election%20Planning%20related/Strategic%20Framework%20on%20Accessible%20Elections.pdf
https://ceodelhi.gov.in/PDFFolder/planning/Action%20Plan%20for%20Accessible%20Election%20issued%20by%20ECI.pdf
https://ceodelhi.gov.in/PDFFolder/planning/Action%20Plan%20for%20Accessible%20Election%20issued%20by%20ECI.pdf
https://ceobihar.nic.in/pwd/Breaking%20Barriers_WEB.pdf
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to sign the ballot on electronic voting machines are among the affirmative actions that have already 

been achieved.37 The framework’s strong continuing research component has paved the way for a 

series of further measures such as free transport for all VWD, installation of alternative voting methods 

such as voting from home, and the development of a mobile application to educate and enhance 

awareness among VWD.  

 

Although elections in India are not completely inclusive yet, the government’s persistence in producing 

strategic frameworks, specialized divisions and overall active involvement in hearing and resolving the 

inequalities of its disabled voting community shows great promise.  

 

4. THE WAY FORWARD FOR SRI LANKA 

Although solid legal framework adhering to the international status quo set by the UNCRPD is yet to 

come into fruition in Sri Lanka, it is observed that independent bodies and government organizations 

are actively engaged in urging its introduction while promoting inclusivity awareness with various 

mechanisms. The International Foundation for Electoral Systems (IFES) in Sri Lanka, for example, has 

partnered with the Election Commission and CMEV to organize and conduct educational awareness 

programs not just for PWD but also for the personnel of polling stations on matters relating to voting 

with a disability.38 IFES also successfully advocated for a more inclusive observer group for elections 

and has published online educational videos that are accessible to the visually and hearing impaired. 

Reception of these initiatives from the community has been overwhelmingly positive.39 Independent 

Disability Rights advocate and Inclusion Consultant Mr. Kasunjith Satanarachchi believes that the 

efforts taken by such organizations should not be taken for granted by the legislature. “It is without a 

                                                           
37  Ibid. 
38  International Foundation for Electoral Systems, ‘Promoting Voting Rights for Persons with Disabilities in Sri 

Lanka’ (ifes.org, 9 May 2018)  
 <https://www.ifes.org/news/promoting-voting-rights-persons-disabilities-sri-lanka> accessed 5 October 2022. 
39 Ibid. 
 

https://www.ifes.org/news/promoting-voting-rights-persons-disabilities-sri-lanka
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doubt that the existing law on disability rights needs an upgrade,” he remarks. “A thorough framework 

that absorbs all the key areas of the UNCRPD and foreign legislations with groundbreaking bills of 

rights for PWD will definitely pave the way to fully realize the democratic rights of the community”.40   

 

Mr. Satanarachchi is also of the opinion that legal mandates should also be supplemented with 

continuous research, documentation, inclusion of persons with intellectual disabilities, provision of 

facilities and the creation of awareness among PWD and relevant authorities in charge of election 

activities. The use of alternative voting methods such as Braille voting, use of Electronic Voting 

Machines, postal votes or voting from home are becoming increasingly popular in fellow developing 

countries such as Tanzania,41 Nigeria42 and India. The importance of a steady documentation system 

that identifies VWD along with continued research on facilitating accessible polling stations and voting 

methods is evidenced in these examples. It is important to note that while these jurisdictions have 

implemented adequate legislation upholding the international standard and produced court opinions43 

on inclusive voting, translation from law to practice remains incomplete. However, the caliber of 

research and expediency of both government bodies and non-government organizations in 

implementing enabling laws and policy is to be applauded. Despite economic limitations and 

longstanding socio-cultural barriers, they have taken effective measures to abide by the principle that 

democracy leaves no one behind.    

 

                                                           
40  Interview with Mr Kasunjith Satanarachchi, Independent Disability Rights Advocate and Independent Disability 

Inclusion Consultant, Colombo, Sri Lanka (Kandy, Sri Lanka, 16 October 2022). 
41  Comprehensive Community Based Rehabilitation in Tanzania, The Participation of Persons With Disabilities In 

Tanzania's 2010 General Election: A Report on the Observations and Recommendations Made by Voters with 
Disabilities (2011). 

 <https://www.ohchr.org/sites/default/files/Documents/Issues/Disability/PoliticalParticipation/NGOs/Response
CCBRTSurveElectionReport.pdf >accessed 24 October 2022. 

42  Zeenat O. Sambo, ‘Technology, e-voting and credible elections in Nigeria’ (premiumtimesng.com, 29 April 2022) 
<https://libguides.swansea.ac.uk/oscola/websites> accessed 26 October 2022. 

43  Brotherton N.O. v Electoral Commission of Zambia Brotherton N.O. v Electoral Commission of Zambia (HP 818 of 
2011), High Court of Zambia [2011].  

https://www.ohchr.org/sites/default/files/Documents/Issues/Disability/PoliticalParticipation/NGOs/ResponseCCBRTSurveElectionReport.pdf
https://www.ohchr.org/sites/default/files/Documents/Issues/Disability/PoliticalParticipation/NGOs/ResponseCCBRTSurveElectionReport.pdf
https://libguides.swansea.ac.uk/oscola/websites
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CONCLUSION AND RECOMMENDATIONS 

Although statutory law does indeed recognize the right to equality of PWD, its lack of exhaustiveness 

coupled with systemic flaws leave room for skepticism on Sri Lanka’s compliance with the UNCRPD. 

The study finds that there needs to be efficient collaboration between the legislature, Election 

Commission, and civil society organizations (CSO) and Non-Government Organizations (NGO) involved 

in the advocacy of the rights of PWD to comply with the UNCRPD requirement for full participation of 

PWD in electoral processes. The state’s accession to the Optional Protocol calls for revisiting the 2016 

Act on the Rights of Persons with Disabilities. The Act must urgently be amended to include a 

comprehensive bill of rights like the structure followed by the Indian legislature, inclusive of the right 

to equally participate in political activities and electoral processes guaranteed in Article 29 of the 

UNCRPD. Affirmative action is required to ensure that the rights of VWD are not violated in terms of 

equal access to polling stations, access to voter information and independence during voting. State 

directives should restructure policy and procedure related to the registration process of VWD, alternate 

voting methods and the practice of stakeholders in elections. Continuous research in these areas is to 

be supplemented with follow-ups and monitoring programmes facilitated by NGOs or the Election 

Commission itself. The findings should then be taken into consideration when practically implementing 

educational awareness for PWD and stakeholders in conducting elections on the community’s right to 

vote. Sector-wise recommendations are as follows:  

 

Recommendations to the government begin with accession to the Optional Protocol of the UNCRPD 

followed by amending the 2016 Act to include a detailed bill of rights catered to the needs to PWD as 

prescribed by the Convention. The Elections (Special Provisions) Act of 2011 should also be modified to 

include persons with intellectual disabilities along with an overview focusing on the democratic rights 

of VWD. The Act should also include a reformed registration system that is minimally burdensome to 

PWD and proportionate to that of a voter without disabilities. The government should facilitate and 

fully support a fully-fledged documentation and identification system that maps PWD in order to 

revoke the practice of repeatedly registering themselves as voters during each and every election. Full 
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cooperation and facilitation should be extended to research and development undertaken by relevant 

bodies –CSO and NGO included-to advance the fulfillment of the rights of PWD as per the requirements 

of International Law.  

 

It is also recommended that the Election Commission as a direct and principal stakeholder in defending 

voting rights of PWD must ensure that the infrastructure, voting facilities, voting mechanisms, voter 

information and the conduct of polling station personnel are disability-friendly and accessible. It is also 

suggested that the Commission looks into introducing alternate voting mechanisms such as the use of 

EVM, online voting, voting from home or postal votes. Where possible, transport should be provided to 

VWD to access polling stations. It is also of utmost importance that authorities who are directly and 

indirectly involved in procedural matters relating to VWD, from the Grama Niladhari to the minor and 

senior staff of a polling station, are sensitized to issues dealt with by PWD with regards to voting. The 

inclusion of PWD as staff members in polling stations would also increase inclusivity and add a 

personal element to understanding the needs of VWD to all stakeholders in the election process.  

 

While the Commission is expected to extend its support to CSO and NGO, both organs also encouraged 

to expand its current voter education and awareness programs to more areas in the island and to also 

provide guidance to the government and Commission when formulating state directives. It is also 

recommended that they promote membership amongst PWD in order to boost morale and a sense of 

inclusivity and diversity among the community. Research in the area should be carried out 

continuously to ensure that evolving needs of the community of persons with disabilities do not go 

unnoticed. 
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The Fallacy of Deterrence: Sri Lanka’s Continued Shift Towards 
Imprisonment as the Solution to Rising Crime and How 

Criminology May Solve the Conundrum 
 

ABSTRACT 

The ever-stagnating criminal justice system of Sri Lanka has quite solely depended on an over-

crowded prison system and overbearing police discretion to handle the matter of crime, with 

exceptionally low importance placed on individual therapeutic solutions or social welfare policies 

based on inter-disciplinary criminological theories. The system of incarceration finding its roots in the 

Age of Enlightenment progressively gained footing in the Western Hemisphere by the increasing 

popularity of beliefs of free will and responsibility criminologically. Most recently, it has seen 

reformulation through ‘Right Realism’ in the USA, UK, etc. The key ideas underpinning these policies 

though, have been supplemented with the allowance of crime policies mitigating the ever-growing 

shift towards ‘crime control’ in those sectors of the world, such as those advocated for by Sociological 

and Labelling schools of criminology. Sri Lanka’s emphasis however, on ‘deterrence’ and ‘just deserts’-

based approaches, though theoretically sound, have practically created a burden for the criminal 

justice system and continue to be applied regardless of rising crime rates, particularly in drug 
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trafficking, petty theft and prostitution in urban areas. The main thesis of this research is that the 

continued centralization of the classical incarceration system be offset in favour of more progressive 

crime policy based on internationally recognized theories of crime. In vindicating this, this paper shall 

proceed to first describe the developmental background of the Sri Lankan incarceration system and 

then move to analyze the pertinent problems created by the current structure of imprisonment within 

Sri Lanka, particularly considering rising crime today, elaborating upon the awkward compromise it 

makes between Classical and Positivistic ways of thinking. Secondly, as the primary objective of this 

paper is to produce workable solutions to this problem, it shall then be assessed how newer 

proponents of criminological thinking, such as that of the Labelling Perspective, may be adopted in 

combating crime with a view to a more humane, practical, and modernized penal system overall. The 

efficacy of workable solutions following those theories shall be assessed considering their success in 

other jurisdictions. 

 

Keywords: Incarceration, Deterrence, Classicism, Positivism, Sociological, Labelling. 

 

THE BASICS OF SRI LANKA’S INCARCERATION SYSTEM 

Prior to assessing the efficacy of the nation’s prison system, one may begin by describing the backdrop 

to that structure. There is much legislation providing a base to a clear, logical, and consistent penal 

system in Sri Lanka. The first statute can be found as far back as 1844, i.e. “An Ordinance for Better 

Prison Regulation”1, and later, the Prisons Ordinance of 18692 created a series of prisons throughout 

the country. The latter has seen much amendment and modification over time but as it stands, powers 

in supervision and control of prisoners are vested with the Inspector General of Prisons. At time of 

writing, Sri Lanka has 4 closed prisons, 2 open prison camps, 10 work camps, 2 correctional centres for 

youth offenders, 18 remand prisons and 23 prison lockups3. The prominent closed prison camps, such 

                                                           
1  An Ordinance for the Better Regulation of Prisons Act No. 18 of 1844. 
2  Prison Ordinance Act No. 16 of 1869. 
3 Worsens Pcongestion and others, “Sri Lanka” (Sri Lanka | World Prison Brief January 1, 1970) &lt; 

<https://www.prisonstudies.org/country/sri-lanka&gt> ; accessed December 29, 2022.  

https://www.prisonstudies.org/country/sri-lanka&gt
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as the Welikada and Hulftsdorp Prisons, were built because of the afore mentioned 1844 statute 

through British colonialism.  

 

In terms of the rights of the prisoner, they continue to maintain the fundamental rights provided under 

Chapter III of the Sri Lankan Constitution of 19784 such as the freedom of thought, conscience and 

religion, freedom from torture or cruel, inhumane or degrading treatment, etc. It is pertinent that Sri 

Lanka has also ratified the United Nations Standard Minimum Rules for the Treatment of Prisoners5  

and further, instituted the International Covenant on Civil and Political Rights6 but it is noteworthy that 

much of this has been implemented within the Prison Ordinance of today. This includes rights to food 

and water, to personal hygiene, access to medical care, access to any religious observation, etc. Other 

statutes governing criminal justice procedure include the Code of Criminal Procedure7, the Penal Code8, 

etc. restricting the ability of government bodies to impose punishment without proportionality and to 

provide a system of ‘due process’ respecting the criminal’s fundamental rights. 

 

Prima facie it would thus seem that a coherent criminal justice system exists in Sri Lanka providing a 

clear scheme of consequences for actions specifically prohibited by the law. How well this alleged 

coherent system follows its own laws or how effective this modem of punishment is in practice is a 

whole other question though. The following section will first elaborate upon the underlying 

criminological theories influencing the current penal system of Sri Lanka and will then go on to critically 

evaluate why this is problematic in practice. 

 

 

 

                                                           
4 The Constitution of the Democratic Socialist Republic of Sri Lanka 1978. 
5 The Nelson Mandela Rules 2015. 
6 International Covenant on Civil and Political Rights (ICCPR) Act, No. 56 of 2007. 
7 Code of Criminal Procedure Act No.15 of 1979. 
8 Penal Code No.02 of 1883. 
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METHODOLOGY OF THE RESEARCH 

The questions answered in this paper are as follows; first, this writer shall demonstrate what problems 

plague the prison system of Sri Lanka today. Secondly, this discussion is underlined by analysis of 

what criminological theories are adopted to justify such an approach and how effectively these are 

adhered to. Thirdly and finally, this writer will explore what solutions would be ideally used to combat 

the problems of Sri Lanka’s deterrence-based attitudes to crime. 

 

To discuss and analyse these issues, this writer utilized secondary data collected by statisticians (this 

includes the World Prison Brief, the Human Rights Commission, etc.) and criminologists (This includes 

a range of academics from around the world conducting independent research). Quantitative data is 

used to note the rise in incarceration rates and the financial costs exerted by the prison system. 

Qualitative data is intermittently utilized in explaining the criminological background behind the 

incarceration system and the problems recognized within imprisonment, in addition to substantiating 

the possibility of using newer internationally recognized methods for the future. In proving the efficacy 

of such measures, case studies (E.g., Chicago Area Project) and policy (E.g., Deferred Adjudication) 

implemented in other jurisdictions have been discussed. 

 

Due to the immense breadth of writing historically on the matter of incarceration, this writer consulted 

statistics specific to Sri Lanka, to keep in line with the aims of this research paper and dually chose not 

to adopt any primary research. As the aim was to produce a criminologically-tailored perspective on 

the prison system, a substantial portion of the research paper was dedicated towards explaining and 

then intertwining such concepts with the practical system. Those concepts have been drawn from 

various academic literature and journals as listed within the referencing and bibliography. 
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THE IRRATIONALITY OF A PRESUMPTION OF RATIONALITY: THE PROBLEMS OF 

RETRIBUTIVE RESPONSES TO CRIME 

The inception of Sri Lanka’s incarceration system followed a longstanding tradition put into place by 

the Classical School of criminology. This ideology, based on the Rational Actor Model, presumes free 

will within all human beings and inherent rationality within them to calculate the costs and benefits of 

their actions prior to committing to them. It follows that where a person makes the choice to act in 

contravention of the law, they must be punished proportionately for that infringement; first, to 

individually deter, i.e., that this criminal learns his lesson to never commit crime again and secondly, to 

deter society from doing that same action. Cesare Beccaria being one of the ancestors of this style of 

thinking, posited that if a criminal justice system-maintained principle of certainty, consistency, 

publication of punishment, clear separation of powers between governmental institutions, etc. crime 

may be eliminated.9 Jeremy Bentham, being a disciple of Beccaria, forwarded a ‘pleasure-pain’ 

principle in the sense that the pain of punishment imposed by government must outweigh any 

pleasure the criminal derives from crime. To this end, his model of an incarceration system, the 

‘Panopticon’, seems to have influenced most incarceration systems today.10 

 

Classical school certainly maintained theoretical inconsistencies, particularly when judicially applied, 

an example being the maintenance of the belief that all human beings are equally rational. This ignored 

that children, the insane, the elderly, those with learning disabilities, etc. were not of equal mental 

capacity to the rest of society. This was accounted for by the neo-Classical compromise, which provided 

reform to allow scientific experts into courts, such as psychiatrists, physiologists, and social workers 

for those groups of people. 

 

Decades later with the entrance of Positivism, based on the Pre-Destined Actor Model, the presumption 

of rationality was challenged by a belief that a person’s choices are constrained by his biological 

                                                           
9 Cesare Beccaria, ‘Dei Delitti e Delle Pene’ (On Crimes and Punishment) [1767]. 
10 Jeremy Bentham, ‘Introduction to the Principles of Morals and Obligations’ [1789]. 
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constitution, psychological condition, or the sociological environment he lives in. Although these 

seemed to have great medical impact in the Western hemisphere with the introduction of the 

rehabilitative ideal, such impact seemed to be only minimal within Sri Lanka. 

 

Going into the 1970s, countries such as the USA and UK who were experiencing rising crime rates 

attempted to amalgamate a Classical system with the quickly developing scientific methods of 

Positivism. This gave birth to the philosophy of ‘Right Realism’, the theories of James Q. Wilson and 

Richard Hernstein coming to the fore11. Such socio-biological explanations continued to believe in 

human rationality which in exceptional situations could be constrained by a person’s biology or 

sociology and went on to recommend that criminality could be stemmed by emphasis on ‘crime 

control’. Resultantly, the police were empowered with greater resources to crack down on criminal 

offences, the court system with greater discretion to impose lengthy sentences and now, a prison 

system at the very core of criminal justice.12 

 

The West experienced what is widely known as the ‘crime-drop’13, possibly because of this approach, 

even though they too experience over-burdened prison systems. However, where Sri Lanka is 

concerned, all such theory espoused to justify the incarceration system cannot be reconciled with the 

social reality of such punishment. Theoretically, crime would be prevented if the police forces continued 

to effectively arrest all those who infringed the law and the prison system functioned efficiently 

enough to deter by teaching the criminal a lesson and acting as a threat to the public against any 

similar action.14 Practice differs from theory though and the problems in incarceration today with Sri 

Lanka are as follows. 

 

                                                           
11 Sandra Walklate, ‘Understanding Criminology, Current Theoretical Debates’ (3rd edn, 2007). 
12 Douglas Hurd, ‘Does Prison really work?’ [2005]. 
13 Roger Hopkins Burke, ‘An Introduction to Criminological Theory’ (5th edn, 2019). 
14 C.T. Griffiths, ‘Canadian Criminal Justice - A Primer’ (3rd edn, 2007). 
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Primarily, problematically is the overcrowding of prisons, which although is not a phenomenon unique 

to Sri Lanka seems to be far worse in scale and intensity. The official capacity of the current 

incarceration system stands at 11,768 but the current occupancy level is at 186.9%.15 This leads to 

appalling living conditions for the prisoner and moreover, strain monetarily on the government16, a 

spokesperson for the Prisons stating that this year's food bill of the prisons will exceed Rs.4.7 billion.17 

A primary reason is the ratio of unconvicted prisoners to those who are convicted, as Sri Lanka’s prison 

population stands at 22,000 of which 58.9% are pre-trial detainees or remand prisoners.18 This is 

exacerbated by the delay in bringing offenders to trial or legal delays, along with excessive bail or 

inadequate use of the Bail Act. Excessive bail ignores the fact that most criminals in Sri Lanka start 

from a point of disadvantage in society. Instead of dedicating resources to social welfare programmes 

to alleviate widespread poverty or create an easier transition towards re-integrating the criminal back 

into society, the problem is consequently worsened. The significant undertones of Classicism are thus 

apparent here. 

 

The overcrowding of prisons also is fueled by public demand of retributive justice, i.e., a “just deserts” 

approach, which the government has obliged to. This deontological philosophy advocates for 

proportional punishment matching the severity of the offender’s crime, the punishment itself being 

determined by the moral culpability of the offender. This keeps in line with Immanuel Kant’s 

philosophies of equal justice for all19, H.L.A Hart’s retributive model of punishment20, Honderich’s ideas 

of maintaining a moral equilibrium in society21, etc. The public seems to subscribe to this ‘eye for an 

                                                           
15 Ibid 2. 
16  Roger Matthews, ‘Does prison work?’ [2005]. 
17“ Prisons Overcrowding and Consequences” (Daily News) &lt;  
 <https://www.dailynews.lk/2022/09/20/editorial/287514/prisons-overcrowding-and-consequences&gt> 

accessed December 29, 2022.   
18  Ibid, 2. 
19  Immanuel Kant, ‘Metaphysics of morals’ [1797]. 
20  H.L.A Hart, ‘Punishment and Responsibility’ [1968]. 
21  Ted Honderich, ‘Punishment: the supposed justifications’ [1969]. 
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eye’ approach, with common sentiment demanding harsh punishment. This has subsequently allowed 

governmental bodies great discretion in punishing all those who even minutely infringe the law and 

the common punishment for this remains imprisonment. The abuse of statutes such as the Prevention 

of Terrorism Act over the last 40 years are only examples of how retributive ‘justice’ has been exploited 

against specific communities in society.22 

 

That imprisonment is the primary solution of ‘just deserts’ is exemplified by the fact that just in 2007 

those sentenced to prison for one year or less made up 63% of the convicted prison population.23 

Further, in the same year, out of a total of 31,306 convicted prisoners admitted to prisons, 15,408 

(49.2%) were fine defaulters24, whom the courts initially thought did not even deserve a prison 

sentence. This is problematic because the separation of prisoners based on the crimes they’ve 

committed is scarcely observed and what this leads to is the engineering of even more harmful 

criminals in society through prisons.25 An example is the Human Rights Commission of Sri Lanka 

questioning a senior jailer from the Welikada Prison who opined that “The boy who comes to prison for 

stealing something from a shop goes out as an underling of a mafia boss”.26  

 

The experience within prison itself is not consistent with the national or international standards 

mentioned above. Those imprisoned are entitled to a series of rights as contained within the 1978 

Constitution27, the Prison Ordinance28, etc. Yet, these do not seem to be observed with no recourse 

                                                           
22 Amnesty International, ‘Sri Lanka: Protesters must not be detained under the draconian anti-terror law’, 

<https://www.amnesty.org/en/latest/news/2022/08/sri-lanka-protesters-must-not-be-detained-under-the-
draconian-anti-terror-law/> accessed on 1st September 2022. 

23 Jagath Abeysirigunawardana, ‘Overcrowded Prisons and Present Practices and Experience in Relation To 
Community-Based Alternatives To Incarceration’.  

24  Ibid. 
25  Solange Tremblay, ‘Counterpoint: prison reform laws do not reduce crime’ [2009]. 
26  Namini Wijedasa, ‘Hell is better than life in Lanka’s prisons’, <https://www.sundaytimes.lk/210110/news/hell-is-

better-than-life-in-lankas-prisons-427729.html> accessed on 12th November 2022.  
27 Ibid, 2. 
28 Ibid, 1. 
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available to the wronged prisoner. An example is the Human Rights Commission of Sri Lanka revealing 

that no measures were taken for pest control or fumigation of rats, mosquitoes and cockroaches, the 

kitchens were insanitary and even shopping bags were used as makeshift toilets in the night.29 It was 

pointedly noted that most inmates felt it was ‘futile’ to complain to the relevant authorities about the 

unsatisfactory conditions of the diet served, either as their complaints would not be heard or for fear 

of reprisal.30 

 

The arbitrary power vested within prison officials, jailers and guards is also a dimension worth 

considering.31 Over the last few decades there have emerged widespread reports of the beatings of 

prisoners and abuse of authority by those guards vested with the responsibility to ensure order within 

the incarceration system. Exemplarily, in 2012 in response to clashes between prisoners and Special 

Task Forces because of a search by the latter, Amnesty International reported violent retaliation by 

guards against prisoners including fatal beatings.32 Moreover, in 2019 footage emerged from 

Angunakolapelessa Prison showing the Prison Superintendent leading a group of 25 to 30 other jailers, 

guards, and officials to continuously hit inmates with long batons and have them kicked and thrown to 

the ground.33 As recently as 2021, Human Rights Watch reports the former State Minister of Prison 

Management and Prisoners’ Rehabilitation arrived at the Anuradhapura prison, demanded to see Tamil 

prisoners held under the Prevention of Terrorism Act (PTA) and allegedly made two men kneel and 

threatened to shoot them.34  

 

                                                           
29  Prison Study by the Human Rights Commission of Sri Lanka [2020]. 
30  Ibid. 
31  C. Goff, ‘Criminal Justice in Canada’ (3rd Edition). 
32  Amnesty International, ‘Sri Lanka: Violence at Welikada prison’, <https://www.amnesty.org/en/latest/press-

release/2012/11/sri-lanka-violence-welikada-prison/> accessed on 28th November 2022.  
33  Kris Thomas, ‘Beating of inmates caught on Sri Lankan jail cameras’, <https://asiatimes.com/2019/01/beating-of-

inmates-caught-on-sri-lankan-jail-cameras/> accessed on 19th November 2022. 
34  Human Rights Watch, Sri Lankan Minister Threatens Prisoners at Gunpoint’,  
 <https://www.hrw.org/news/2021/09/15/sri-lankan-minister-threatens-prisoners-gunpoint> accessed on 19th 

November 2022.  
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The statutes in place to maintain a coherent and logical penal system to observe ‘due process’ which 

promises equal justice are resultantly only guidelines which are disregarded to a considerable extent 

when it comes to the incarceration system. The emphasis on Classical ways of thinking only extends 

as far as justifying the existence of a deterrence-based system but not as far as ensuring that that 

system operates efficiently. Consequently, the rates of recidivism remain high in the country, 

exemplifying why the presumption of rationality and free will is a flawed one. The fact that a harsh 

approach to criminals is ineffective in mitigating recidivism is not a phenomenon unique to Sri Lanka 

though and has even been recognized internationally. An example is Public Safety Canada identifying 

that in over 50 studies involving over 300,000 offenders, none of the analyses proved imprisonment 

to reduce recidivism.35 

 

One concedes however that the afore referenced Positivistic ways of thinking, particularly 

rehabilitation, are being integrated to a minor extent within the criminal justice system. Nonetheless, 

when these allegedly ‘rehabilitative’ procedures are assessed, it becomes quickly apparent that the 

harsh, deterrence-based modems of thinking underpin the practices. 

 

The approach to drug offenders, particularly those who are addicts, is an exemplary case study of the 

emphasis on a deterrence-based approach. The Drug Dependent Persons (Treatment and 

Rehabilitation) Act regulates drug treatment at both state-run and private rehabilitation centres in the 

country. Though a ‘rehabilitation’ based approach has etymological connections to the Positivist 

approach by criminologists such as Cesare Lombroso, it becomes quickly apparent that science is only 

a footnote to the actual practices carried out. The Ministry of Defence is in control of the National 

Dangerous Drug Control Board (NDDCB), primarily raising concerns of the expertise of those in control 

to administer medical solutions. Harm Reduction International’s ‘Global State of Harm Reduction 2020’ 

found that Drug ‘rehabilitation’ in public and private centres is centered around abstinence-based 

                                                           
35 P. Gendreau, C.Goggin, and F.T.Cullen, ‘The Effects of Prison Sentences on Recidivism’ [1999]. 
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detoxification combined with physical labour to make the person ‘drug-free’.36 It also found that harm 

reduction interventions, including opioid agonist therapy, needle and syringe exchange programmes, 

and peer distribution of naloxone are not available in Sri Lanka. 

 

Pointedly, there are four drug rehabilitation centres within the control of the NDDCB, in Talangama, 

Galle, Nittambuwa and Kandy, which accommodate both voluntary and court ordered residents. 

Notably, no psychological evaluation is conducted prior to administering treatment and that treatment 

remains mandatory regardless of signs of serious withdrawal. Harm Reduction International criticizes 

that the current approach is rooted in the NDDCB’s erroneous belief that drug dependence is rooted in 

“weaknesses in the individual personality,” which is attributed to factors such as “birth inabilities, 

nature of family, society, environment and economic factors”.37 Such a belief once more maintains 

roots in Positivist thinking (an example being that of Enrico Ferri (1895) who argued that criminal 

behavior could be explained by studying the interaction of a range of factors including physical, 

individual, and social factors) as opposed to the deterrence based Classical approach, yet the scientific 

solutions to deal with the problem are not actually adopted. 

 

This could be reiterated by the two centres within the purview of the Ministry of Justice’s Bureau of 

Commissioner General Rehabilitation (BCGR); Kandakadu Drug Treatment Centre (KDC) and Senapura 

Vocational Training Centre, both run by the army. The ‘rehabilitation’ programmes include manual 

labour, religious and spiritual programmes, sports, and leadership/mentoring training. For instance, at 

KDC, persons are required to undergo ‘agro-therapy’, such as farming and agricultural activities, to 

“break their drug habit”. What is seen is a series of non-evidence-based approaches to treatment. 

 

What cements these alleged ‘rehabilitation’ centres as simply a variant of prisons in disguise is the 

violence, ill-treatment, and flagrant human rights violations the people interned suffer. In its 2017 

                                                           
36 Harm Reduction International, ‘Compulsory Drug Detention Centres in Sri Lanka’ [2020]. 
37 Ibid. 
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report following a country visit to Sri Lanka, the UN Working Group on Arbitrary Detention reported 

that these centres are more “akin to prisons” as persons are not allowed to leave and are obliged to 

wear uniforms, “barbed wire fences surround the centre, heavily armed army personnel with military 

uniforms patrol the boundaries”, and fixed schedules for activities are followed.38 Accommodation 

areas are secured using locks, and confinement is used as a disciplinary measure for persons engaged 

in ‘violent behavior’. The damning conclusion of the effectiveness of these measures is confirmed by 

the NDDCB themselves, who reported that 64% of the sample group resumed consuming drugs 

following the conclusion of the treatment programme, indicating a high rate of relapse. A similar report 

published by the NDDCB in 2018 found that in the Compulsory Drug Detention Centres in Sri Lanka of 

the 170 persons interviewed, 123 began using drugs again after compulsory state-mandated 

treatment.  

 

It is thus conclusive that the criminal justice system presumes free will on the part of all individuals to 

commit crime and imposes an extensively flawed prison system to teach criminals a lesson. 

Contradictorily, this Classical system awkwardly compromises with biological and psychological 

positivistic ways of thinking in acknowledging the relevance of rehabilitation to specific individuals in 

society but fails to implement this in accordance with its theoretical routes. Instead, it defers to non-

scientific approaches centered around deterrence. How this system's problems may be mitigated by 

alternative approaches will be elaborated on in the following section. 

 

REMEDIES TO THE PROBLEM: HOW SOCIOLOGICAL POSITIVISM AND THE 

LABELLING PERSPECTIVE MAY BE ADOPTED 

Unburdening the prison system as it stands is the first and primary goal. To achieve this, alternative 

crime prevention policies and different punitive measures must be undertaken to reduce crime in the 
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long-term, Sociological Positivism and the Labelling Perspective being recognized by this writer as 

providing the solutions. 

 

During the 20th century, both Sociological Positivism and the Labelling Perspective, though originating 

from diverse backgrounds, came to the fore in theoretical criminology. Sociological Positivism 

promulgated by the Pre-Destined Actor Model asserts that an individual may be destined to become a 

criminal due to his external circumstances as opposed to the individualist explanations by the 

Biological and Psychological variants. An example of such a theory is the ‘Social Disorganization’ thesis 

produced by the Chicago School whereby Clifford Shaw and Henry McKay were able to demonstrate 

using juvenile court records that criminal culture and traditions were maintained through successive 

generations in certain sections of society (‘Zone of Transition’) due to social disorganization caused 

through rapid industrialization.39 Many theories within this section broken down identified economic 

poverty as a driver of crime, other examples including Robert Merton’s ‘Strain/Anomie’ Theory40, Albert 

Cohen’s ‘Deviant Subculture’ Theory41, etc. 

 

The Chicago Area Project (CAP)42 however, being a result of the Chicago School in the 1930s, may 

provide some inspiration for Sri Lankan crime policy to mitigate the punitive measures taken to 

criminality. The intention behind CAP was to give residents in socially deprived areas autonomy to 

organize neighborhood committees in the fight against crime, which encompassed different 

approaches to crime prevention. Firstly, there was emphasis placed on creating recreational 

programmes that would divert young people from criminal activity. Secondly, efforts were made to 

have residents take pride in their community by improving the physical appearance of the area. Third, 

CAP staff members would attempt to mediate on behalf of young people in trouble with those in 

authority and fourthly, local people were employed as ‘street credible’ workers to persuade young 

                                                           
39 C.R. Shaw, ‘The jackroller: a delinquent boy’s own story’ [1932]. 
40 Robert Merton, ‘Social Structure and Anomie’ [1938]. 
41 Albert Cohen, ‘Delinquent Boys’ [1955]. 
42 Ibid, 3. 
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people that education and a conventional lifestyle was in their best interest. Overtime statisticians and 

academics acknowledge that CAP has been effective in reducing rates of reported juvenile offending. 

Such social welfare schemes are quite minimal in Sri Lanka, the International Labour Organization in 

2016 recognizing that at the time that there is a need to increase government spending by 2-4% of 

GDP over a period of 15 years to achieve minimal levels of social security coverage.43 Considering the 

current economic crisis, this is surely worsened, and that goal of social security coverage seems further 

away. It is still quite apparent that crime continues at a greater rate within urban areas, Colombo 

remains the district with the highest crime rate in the country, and the scarcity of employment paired 

with a greater cost of living propels crime. Sociological positivism’s ideas of external pressure 

influencing criminality thus continues to maintain immense value.  

 

Their policy implications are various. The acculturation and assimilation of different communities with 

community empowerment policies to help immigrants and isolated subcultures feel like a part of 

mainstream society through urban renewal is one such recommendation. Secondly, Mertonian Anomie 

Theories would recommend re-organizing socio-economic roles available in society, such as the re-

aligning of salaries of teachers to better reflect their contribution to society. Considering a growing 

wealth gap in Sri Lanka this may be of immense value. Thirdly and is the introduction of ‘equal 

opportunity’ policies which focus on entitlements, legitimate options through a better educational 

system, improved management practices in the workplace, welfare floors, a war on poverty, early 

intervention programmes, better career planning, etc. It is apparent in Sri Lanka that crime emanates 

particularly from those who are young and stemming the problem before it even becomes one would 

reduce the rate at which imprisonment takes place. These progressive sociological policies if supported, 

without further monetary dedication towards the current system, in the long-term, would unburden 

the incarceration system. 

 

                                                           
43 International Labour Organization, ‘Analysis of the Sri Lankan Social Protection Schemes in the Context of Social 

Protection Floor Objectives’ [2016]. 
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The Labelling Perspective on the other hand, finds its origins in the Victimized Actor Model which 

asserts that the criminal himself is a victim of an unjust and unequal society geared towards the needs 

of the rich and powerful. Labelling theorists such as Frank Tannenbaum44 assert that an individual may 

be labelled as deviant by society, particularly the criminal justice system, and over time the individual 

conforms to fit this false definition of a ‘criminal.’ There is much criticism directed towards the labelling 

perspective for its internal contradictions and disagreements regarding the term of ‘deviancy,’ it's 

discharge of responsibility from the criminal for the crime and debates regarding how ‘moral panics’45 

are created within society leading towards labelling of individuals.  

 

However, it is the alternative solutions labelling provides to punishment that one may direct the 

reader’s attention to. Firstly, this writer may look to ‘non-judicial processing’ as a feasible alternative 

to reduce the burden created by a large population of remand prisoners. Processing juveniles and those 

who have committed small scale crimes informally allows for the avoidance of further labelling, 

stigmatization, etc. This does have the potential negative labelling as well, but it will be less severe 

than official processing and would be perceived by the public as radical non-intervention. Suspended 

sentences of imprisonment were introduced into the law of Sri Lanka in 1972. These are imposed where 

a court decides that an offence is not serious enough to justify a short term of imprisonment and where 

no offence is committed during the operation of the suspended period, no imprisonment will be 

imposed. Such a punishment would be preferred for fine defaulters, petty thieves, etc. yet it only is 

primarily adopted for white-collar criminals. 

 

Secondly, ‘deferred adjudication’ allows judges to sentence offenders to probation but to withhold 

official adjudication until the completion of the sentence. The completion of probation could be 

                                                           
44 Frank Tannenbaum, ‘Community and Crime’ [1938]. 
45 Stanley Cohen, ‘Folk Devils and Moral Panics’ [1980]. 
 



   

 

204 
 

perceived as redemption and a de-labelling ritual.46 Probation as a solution to offenders in Sri Lanka 

was introduced by the Probation Offenders Ordinance No. 42 of 1944 but although the Probation 

Service used to be governed by the Prison Department, it is now the Department of Probation and Child 

Care Services under the Ministry of Social Services.47 Though this has been well recognized as 

successful (notably having an 82% rehabilitation success rate for those in the probation service), once 

more it is not the preferred modem of dealing with offenders in the current criminal justice system. 

This attitude needs to be adjusted. 

 

Thirdly, to prevent the already identified problem of recidivism and subsequent imprisonment, re-

integration of the offender into society must be the ultimate goal. Hence, ‘multi-systemic therapy’ 

could be used, this being a type of therapy that is delivered to an individual while an individual is in the 

community that involves individual therapy for the client as well as therapy that involves the family. 

This will promote a pro-social identity.48 

 

It follows in the Labelling Perspective that crime policy should adhere to principles of ‘restorative 

justice,’ i.e., proposing that criminal sanctions should decrease harm by restoring the victim and the 

offender to the community. An example of this is that many offenders in the USA (especially African 

Americans who are over-represented in the penal system) face exclusion from society and as per 

Alexander49 This includes legalized exclusion in voting, government benefits and employment for 

those who have been incarcerated in the penal system. The same is seen in Sri Lanka and such 

exclusion may even extend to remand prisoners who have not even been found guilty of a crime, 

                                                           
46 Maruana, ‘Reintegration as a right and the rites of reintegration: A comparative review of de-stigmatization 

practices’ [2014]. 
47 Gunaratne Kuruppu, ‘Current Issues In Correctional Treatment And Effective Countermeasures’. 
48 Levine, ‘Principles from history, community psychology and developmental psychology applied to community 

based programs for deinstitutionalized youth’ [2007]. 
49 Ibid,  3. 
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Colombo News First reporting in 2020 that remanded prisoners have been deprived of voting rights 

for many years in Sri Lanka.50 

 

Labelling theories provide evidence that a deviant self-concept and weakened stakes in conformity 

contribute to further delinquent behavior thus, crime policy should be structured to weaken the 

influence of these variables. Academic mentoring, career advising, and the provision of alternative 

activities would offset deviant career paths from an early age as a result.51 The lack of these alternative 

career paths is an epidemic in Sri Lanka, a simple example of this being the 30% rise in prostitution due 

to economic hardships in the country in 202252 or even the rise in the trafficking of drugs, particularly 

heroin, over the last few years.53 Subsequently, those arrested in the pursuance of such crimes are 

immediately incarcerated and only theoretically ‘deterred.’ Once restored into society, the lack of 

educational or job opportunities may propel the individual to partake in a life of a crime once more. 

 

It is also a valuable contribution of the Labelling Perspective to recognize that much of deterrence-

based approaches to punishments is fueled by public anger and demand for the harsh punishments of 

criminals.54 The leviathan of government has responded in kind to this demand for ‘just deserts. Greater 

public awareness of the inefficacy of the prison system and the problems associated with the current 

approaches to criminality is a pre-requisite for the introduction of a more humane approach to 

criminality in Sri Lanka. 

 

                                                           
50 News First, ‘Remand prisoners being deprived off voting rights: Matter overlooked for years’, 

<https://www.newsfirst.lk/2020/02/01/remand-prisoners-being-deprived-off-voting-rights-matter-
overlooked-for-years/> accessed on 15th November 2022.  

51  Ibid, 3. 
52 ANI, ‘Makeshift brothels crop up in Sri Lanka as economic hardship pushes women into prostitution – report’, 

<http://www.adaderana.lk/news/83989/makeshift-brothels-crop-up-in-sri-lanka-as-economic-hardship-
pushes-women-into-prostitution-report> accessed on 18th November 2022.  

53 Chris Kamalendran, ‘Narcotics smuggling on the rise via Lanka’s sea routes’,  
 <https://www.sundaytimes.lk/220130/news/narcotics-smuggling-on-the-rise-via-lankas-sea-routes-

470910.html>   accessed on 14th November 2022.  
54  Roger Hopkins Burke, ‘The Schizophrenia of Crime’ [2007]. 
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CONCLUSION  

Overall, as established in the first part of this paper, the current incarceration system stems from 

Classical modes of thinking and adapted to its modern variant of Right Realism using imprisoning for 

crime control. This has promulgated an inherently flawed prison system with many of the issues being 

linked back to the overcrowding of prisons, overbearing discretion given to prison officials and overtly 

non-scientific rehabilitation centres. The emphasis on ‘deterring’ the criminal, which is the underlying 

theory that justifies this approach, is the primary issue causing this and newer criminological theories 

must be consulted to alleviate the problem. 

 

This was explored in the concluding section of this research paper, where it was noted that a reduction 

in crime should be the sole focus and to achieve this in the long-run entails adopting sociologically 

based social welfare schemes to alleviate poverty and provide most individuals greater opportunity in 

society. Essentially, creating economic and social stability in individual’s lives as opposed to ideas of 

theoretically ‘scaring people straight’ would reduce crime overall. To prevent the recidivism of current 

offenders, labelling perspective policies may be adopted in the pursuance of restorative justice. The 

issues of overcrowding and unsuccessful rehabilitation would be offset or at the very least mitigated 

considering such policies.  

 

Conclusively the punishment of imprisonment must be viewed as a last resort reserved for the most 

heinous of crimes and not the default solution for every offender or even those simply charged with 

an offence. Deterrence-based approaches only close the barn door after the horse has bolted and more 

long-term crime policy must be consulted. 
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ABSTRACT 

The purpose of this research is to identify the IP rights concerning safeguarding the performing artists 

which could be encapsulated as a crucial topic of deliberation. As per the growth of the entertainment 

industry, performing artists and their work has increased. With that growth, violation of their IP rights 

has also amplified. When considering the rights, specification of the copyright infringements of the 

singers have become a vital topic which should be discussed since there were number of reported cases 

befallen. When concerning the gap, it could be encapsulated that, whether the current legal system in 

Sri Lanka is efficient and effective to protect the IP rights of the performing artists and whether the 

authorities have taken adequate steps for the safeguard of the IP rights of the performing artists while 

likening with the legal systems in developed countries. Further in here researcher will specify whether 

the Intellectual Property Act, No. 36 of 2003 has indicated about the safeguard of the performing 

artists. When gaging the realization of the originality and contribution of the it would reinforce the 
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legitimate structure on Intellectual Property Rights for the safeguard of the rights of the performing 

artists in Sri Lanka as per to the reason that there are several loopholes have been affected negatively 

to the rights of them. The methodology used is empirical research methodology. Data was gathered 

through group discussions, interviews and even literature. Therefore, the further awareness could be 

gleamed in a greater manner, where existing legal system of Sri Lanka relating to the copyrights should 

ensure that the current laws governing copyrights are effective and further to make them enforceable 

in here researcher brough up the importance of amending and changing the existing legal system for a better 

functioning while minimizing the copyrights infringements of the performing artists in the country. 

 

Keywords: Intellectual Property Rights, Performing Artists, Sri Lanka, United Kingdom & Singapore, 

Lessons to learn. 

 

INTRODUCTION 

When encapsulating the entertainment filed of Sri Lanka, it has become an evolving field day by day 

as per to the reason of the increasement of the performing artists and their work. Therefore, with that 

growth recognition of the laws protecting the IP rights of the performing artists have become a viral 

topic which should be discussed.1 When gaging the realization to the IP rights, IP could be viewed as a 

type of property which are possessed several related qualities. It is possible to borrow, pay back, sell, 

transfer, or license intellectual property. Thus, specification of the safeguard regarding to the IP rights 

have become an important part which should be paid attention.2 In here researcher will be intended to 

identify about the safeguarded the IP rights of the performing artists and in other words this study 

incorporates artistic activity.3 This study will outline what performing artists' intellectual property 

rights are. Further it has indicated that anything that comes from the mind and is later conveyed 

                                                           
1  T. Wallis, 'The Changing Location of Intellectual Property Rights in Music: A study of Music Publishers, Collecting 

Societies and Media Conglomerates' (1999) 17 (2) Prometheus 163,169.  
2  D. Banbridge, Intellectual Property (6th edn, Longman 2006) 320.  
3  S Leong, “Copyright infringement in a borderless world” [2007] International Journal of Law and Information 

Technology 15.  
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through intellectual property should be preserved under the IP rights.4 And with that specification there 

is a question arise that what kind of projection a performer uses and as per to the specification of the 

Attorney Peter Micneal Dizon who an expert in intellectual property rights is indicated ICT creative 

content as the projection which is used by the performers.5  

 

When considering the IP rights protection, specification of the Copyright safeguard has become a 

significant component which should be discussed. Authors of musical, dramatic, and creative works 

and those who make movies and sound recordings are allowed the legal privilege known as copyright. 

There could be slight variations in the rights' structure depending on the work. Copyright cannot be 

applied to a pure concept. To achieve a proper and workable balance between the rights of copyright 

owners and the interests of society at large, the law contains exceptions. The rights conferred are not 

applicable to any sort of exploitation of employment for social reasons, such as education, religious 

rituals, and other such activities. The copyright of a work is only deemed to have been violated when a 

significant component of it is involved. A property that belongs to the creators of unique literary, 

dramatic, musical, and autistic works is known as copyright.6 Additionally, creators of sound recordings 

(musical compositions), movies, television shows, cable programs, and typographical layouts of printed 

editions are entitled to copyright. A collection of exclusive rights given to the creator of a creative work, 

such as a book, movie, music, or the like, is another way to define copyright.7 These privileges cover 

the ability to perform the work, sell it, and create derivative works. Through the transmission of 

copyright ownership, any one of these rights can be bought, sold, or licensed distinctly.8  

 

When considering to this study, it will be focused on safeguarding of the IP rights relating to the 

singers, lyrics writers and will identify whether the existing laws are adequate to protect and preserve 

                                                           
4 Ibid. 
5 D Karunaratne, Elements of The Law Of Intellectual Property In Sri Lanka (Sarasavi Publisher, 2013) 256.  
6 Ibid. 
7 K. Eichhorn, 'Breach of Copy/Rights: The University Copy District As Abject Zone' (2006) Public Culture 18.  
8 Wallis (n1).  
 



   

 

210 
 

the IP rights of the above specified performing artists. Furthermore, in here researcher will analyze 

about the efficiency of the Intellectual Property Act, No. 36 of 2003 and the safeguard which have been 

granted towards the IP rights safeguard of the performing artists in Sri Lanka.9 Moreover, in here 

researcher has envisioned to classify the effectiveness and the applicability of the existing regulations 

relating to the copyright safeguard of the performing artists in Sri Lanka while comparing with existing 

laws relating to the copyright in UK and Singapore.10  

 

Sri Lanka do not have stabilized IP rights to protect their intellectuals as there are number of 

performers in the country, they have not been recognized and identified by the mass media and the 

social media. Thus, through this it has indicated that it has caused several negative impacts to the 

performers to claim their copyright protection.11 Therefore, this study focuses on to the specification of 

the weaknesses of the existing legal system regarding to the control of the illicit exploitation of works 

which should be protected by copyright, in particularly the field of music. The current intellectual 

property regime does not provide adequate protection to performing artists in Sri Lanka. It could be 

encapsulated that although Sri Lanka has drafted provisions to address Intellectual Rights issues, 

Performing Artists rights are not adequate to face the rising tide when compared with the sophisticated 

jurisdictions.  

 

Sri Lanka do not have stabilized IP rights to protect their intellectuals as there are number of 

performers in the country, they have not been recognized and identified by the mass media and the 

social media. Thus, through this it has indicated that it has caused several negative impacts. The 

Researcher encapsulates research questions like what the concept of the IP rights of performing Artists 

is and its economic and cultural rights in IP law. The researcher also addresses whether the existing 

                                                           
9 Ibid. 
10  S Leong, “Copyright infringement in a borderless world” [2007] International Journal of Law and Information 

Technology 15.  
11  Eichhorn (n7).  
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legal framework applicable to performing Artists in Sri Lanka and more over the researcher has paid 

attention to the adequacy of the existing legal framework applicable to performing artists in Sri Lanka. 

The lessons that can be drawn from more sophisticated jurisdictions to strengthen the performing 

artists’ rights have also been discussed in this scope. The ideology of suggested recommendation to 

strengthen the legal framework on IP law towards the performing artists in Sri Lanka has been 

discussed in a greater manner as well.  

 

From this study, researcher has aimed on addressing that the performers in Sri Lanka do not have 

stabilized intellectual property rights to protect their intellectuals as per to the reason that though there 

are number of performers in Sri Lanka, they have not been recognized and identified by the mass 

media and the social media. Thus, through this it has indicated that it has caused several negative 

impacts to the performers to claim their copyright protection.12 Therefore, specification of the copyright 

safeguard has become a vital element as per to the reason this helps to prevent the public from 

continuing or repeating the unfair exploitation or illicit infringement of musical works (copyright) 

without the consent of the owner or legal consent.13 The Copyright question arise that whether the 

regulations relating to the copyrights are applicable in the matters relating to the infringements of the 

performing artists in Sri Lanka.14 Therefore, existing legal system of Sri Lanka relating to the copyrights 

should ensure that the current laws governing copyrights are effective and further to make them 

enforceable in here researcher brough up the importance of amending and changing the existing legal 

system for a better functioning while minimizing the copyrights infringements of the performing 

artists in Sri Lanka.15  

 

It should be gleamed through the encapsulation whether the existing law is adequate. According to the 

article 'IP Crime: The New Face of Organized Crime: From IP Theft to IP Crime', it has indicated that the 

                                                           
12  K. Eichhorn, 'Breach of Copy/Rights: The University Copy District As Abject Zone' (2006) Public Culture 18. 
13  Ibid. 
14  Ibid. 
15  L. Ray "Copyright and "the Exclusive Right" of Authors" (1993) The Journal of Intellectual Property Law 1 (1).  
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responsible parties in Sri Lanka should have hold seminars for the performing artists to raise 

awareness programs about the copyright issues which can be caused among the performing artists 

and the public. The main need of conducting these seminars is to minimize the copyright infringements 

which can be caused to the performing artists as per to the reason of the lack of awareness.16 Moreover, 

authorities should have further taken actions to use internet services for the need of educating the 

public regarding to the importance of copyrights and its functions, so then the musicians and the 

members of the public will get the awareness of the copyright safeguard and because of that they will 

tend to register their work to seek the copyright safeguard if there is any infringement has been 

occurred. Thus, in here researcher has intended to identify the steps which should be taken by the 

authorities to conduct awareness programs about the copyright safeguard to the musicians and the 

public in Sri Lanka.17 

 

In the article “Indigenous Heritage and Intellectual Property in Sri Lanka”18, it has specified that for the 

need of monitoring matters relating to the piracy, Sri Lankan government should assist the collective 

management society which is identified and the CMS to provide them enough funds to fulfill their 

duties of monitoring the matters relating to the piracy. Since CMS does not have enough funds and the 

resources to monitor and control matters relating to piracy, it has caused negative impacts to the 

safeguard of copyright infringements. Thus, the government should have taken measures to increase 

the funds and the resources to the CMS for the need of functioning properly. Therefore, here 

researchers have envisioned to identify the means and the methods which have been taken by the 

authorities for the need of granting more funds and the resources to the better functioning of the CMS.  

 

                                                           
16 W.A.S Wijesinghe, Comparative Analysis of Collective Management Organizations of Copyrights and Related 

Rights, With Special Reference To Sri Lanka (2016) 56 <https://ours.cn.ac.lk/wp-counters/uploads/20> accessed 
on 9th July, 2022. 

17 Wallis (n1).  
18 S Von Lewinski, Indigenous Heritage And Intellectual Property (2nd edn, Kluwer, 2008) 26.  
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According to the article “Elements of The Law of Intellectual Property in Sri Lanka”19 which has specified 

that apart from increasing the funds as earlier specified, government should have taken actions to 

increase the number of the employees in CMS as per to the reason the exiting working employees of 

this agent does not fulfill the needs of the agents since they have fewer number of employees 

compared to the duties which they must fulfill. Thus, if the number of employees has increased, it will 

help reduce piracy and other problems the agents are facing. Thus, in here researcher has identified 

the importance of increasing the employees of the CMS for the better functioning of preventing 

matters relating to the copyright infringements of the performing artists specifically the rights of the 

musicians in Sri Lanka.20 

 

As per to the article “The Changing Location of Intellectual Property Rights in Music: A study of Music 

Publishers, Collecting Societies and Media Conglomerates”21 it has specified the importance of 

registering the musical work of the performers with the CMS. Through that it will help to identify who 

is the original owner of the musical work if any dispute has occurred regarding the ownership of the 

work. If the work has not been registered, it will be hard to identify the original owner. Moreover, if the 

work is registered then, CMS will be able to protect the work of the performing artist against piracy 

since it will be easy for the CMS to make follow-up the registered work unlike the unregistered work.22 

Thus, in here researcher has indicated the importance of registering the original work of the performing 

artists to ger the copyright safeguard if there is any copyright infringement has been occurred.  

 

According to the article “The Digital Music Business: Income and Royalty Payments”23, it has indicated 

that Sri Lankan Police should be aware and educated about the matters relating to the copyright and 

                                                           
19 D M karunarathna, Elements of The Law Of Intellectual Property In Sri Lanka (Sarasavi Publisher, 2013) 98.  
20 Wallis (n1).  
21  Ibid. 
22   Ibid 
23 R Salmon, 'The Digital Music Business: Income and Royalty Payments' (2009) 20(8) Entertainment Law Review 

278, 282.  
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their role of protecting the copyrights in Sri Lanka. It is intended to identify the importance of having a 

separate legislation to the safeguard of the IP rights of the performing artists in Sri Lanka since this 

industry takes a major part in the country.24 

 

As per to the article “An Introduction to Copyright Law in Singapore”25, it has specified that under 

Singapore’s Copyright act if there is any copyright infringement caused by a person or a company, then 

it will be amount to a criminal offense.26 Through that act it has further specified that they have taken 

actions to protect the work relating to the music and the rights of the musicians if there is any 

infringement has been occurred.27 The modern Copyright Act (Cap. 63) of Singapore was passed in 1987 

and is based on Australian legislation. The original Copyright Act 1911 of United Kingdom remnants 

pertinent in relation to copyright material made before the current Act came into effect. In Singapore, 

an author inevitably enjoys copyright shield as soon as he produces and expresses his work in a 

tangible form.28  

 

ANALYSIS 

According to the above specified factors it has stated about the existing regulations relating to the 

safeguard of the IP rights of the employees while comparing with the other jurisdictions. Furthermore, 

in here researcher has identified the research gap for the need of fulfilling the loopholes of the existing 

legal system in Sri Lanka to implement the needful regulations for the better safeguard of the IP rights 

of the musicians in Sri Lanka.  

 

                                                           
24 Wallis (n1).  
25 Guide me Singapore, “An Introduction to Copyright Law in Singapore” (Back to Guides to managing business, 

2022)<https://www.guidemesingapore.com/business-guides/managing-business/trademark-registration/an-
introduction-to-copyright-law-in-singapore .Pg > accessed on 30 November 2022.  

26 Ibid. 
27 Wallis (n1).  
28 Lewinski(n18). 
 

https://www.guidemesingapore.com/business-guides/managing-business/trademark-registration/an-introduction-to-copyright-law-in-singapore%20.Pg
https://www.guidemesingapore.com/business-guides/managing-business/trademark-registration/an-introduction-to-copyright-law-in-singapore%20.Pg
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Experience of the Sophisticated Jurisdictions plays a significant role, Specification of the copyright 

safeguard of the performing artists has become a vital topic which should be discussed. When 

considering to the entertainment filed of Sri Lanka, it has become an evolving field day by day as per 

to the reason of the increasement of the performing artists and their work.29  

 

To overcome from those negative impacts in here researcher has intended to identify several means 

and the methods which should be implemented.30 To specify the novel mechanism in this analysis 

researcher has conducted a comparative analysis with the exiting legal system regarding to the 

safeguard of the copyrights of the singers in developed countries.31  

 

In here researcher has used comparative methodology as an effectual technique to carry out this 

research based on the topic of the IP rights safeguard of the performing artists in Sri Lanka while 

comparing with the existing legal system of the United Kingdom and the Singapore regarding to the 

safeguard of the IP rights of the performing artists.32  

 

In the UK, copyright is established when music has physical form. This means that when you jot down 

the lyrics or notate the chords and melodies, you create the publication right. A copyright is also created 

when the song is recorded.33 However, this also gives the sound recording a contemporary music 

copyright.34 Apart from that there is a chance that a single song will appear on several distinct 

recordings. Every recorded expert that results from this is given a unique set of copyrights. First, 

consent must be obtained from the publisher's owner. A recording cannot be made for commercial use 

without the mechanical license, which is the right to reproduce a song in a sound recording. But even 

                                                           
29  Sajjad Karim "Copyright law is catching up with the digital age" (2018) 56. 
30  Ibid.  
31  Ibid. 
32  Ibid.  
33  Ibid. 
34 R Salmon, 'The Digital Music Business: Income and Royalty Payments' (2009) Entertainment Law Review 278, 

282.  
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if another recording artist likes your music, they would need a mechanical license from you to record 

it.35 Thus, with that it identified that one songwriter can license their song to multiple recording artists. 

and it has indicated that the song writer will not get the royalties to the expert copyright of the sound 

recording and it will directly go to the performing artists.36 

 

Thus, as per to the above specified factors it has identified that the UK has taken several measures for 

the better safeguard of the IP rights of the performing artists while taking actions to mitigate the 

copyright infringements which can occur.  

 

In Singapore copyright is governed by the Copyright Act which is identified as CA. Copyright secures 

expressions of thoughts by giving the copyright proprietor of the work a bundle of rights. This bundle 

of rights awards the copyright proprietor elite rights to replicate, distribute, perform, communicate, and 

adjust his or her work. Furthermore, through the CA, it provides for rights pertaining to protected 

performances, that means some certain performances such as dance and music.37 Furthermore, as per 

to the Copyright Act individual creators as well as the performers enjoy following moral rights. Those 

can be identified as Right to be recognized for creators and performers, right against false specification, 

right not to be misleadingly recognized as author of copy of artistic work and right not to have changed 

copy signified as unchanged.38 

 

Creators and entertainers moreover have the proper to be appropriately recognized for their scholarly, 

sensational, melodic, creative works and/or exhibitions. (Here, an “author” alludes to an individual who 

has made a scholarly, dramatic, musical, or creative work, instead of an individual who has composed 

                                                           
35  Ibid. 
36  K. Eichhorn, 'Breach of Copy/Rights: The University Copy District as Abject Zone' (2006) Public Culture 18. 
37  K. Eichhorn, 'Breach of Copy/Rights: The University Copy District as Abject Zone' (2006) Public Culture18.  
38 Guide me Singapore, “An Introduction to Copyright Law in Singapore” (Back to Guides to managing business, 

2016) 121   
 <https://www.guidemesingapore.com/business-guides/managing-business/trademark-registration/an-

introduction-to-copyright-law-in-singapore > Accessed on 9th July, 2022. 
 

https://www.guidemesingapore.com/business-guides/managing-business/trademark-registration/an-introduction-to-copyright-law-in-singapore
https://www.guidemesingapore.com/business-guides/managing-business/trademark-registration/an-introduction-to-copyright-law-in-singapore
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a book. Scholarly, sensational, melodic, or creative works are collectively known as “authorial works”).39 

Moreover, Intellectual Property Office of Singapore which is identified as the (IPOS) has taken actions 

to protect the IP rights of the performing artists in Singapore.  

 

CONCLUSION  

Entertainment filed of Sri Lanka is considered as an evolving field day by day as per to the reason of 

the increasement of the performing artists and their work.40 Therefore, with that growth specification 

of the regulations regarding to the safeguard of the IP rights of the performing artists have become a 

vital topic which should be discussed. When considering IP rights, IP could be viewed as a type of 

property which possesses several related qualities. It is possible to borrow, pay back, sell, transfer, or 

license intellectual property. Thus, specification of the safeguard regarding to the IP rights have 

become an important part which should be paid attention.41 In here researcher has identified about the 

safeguard of the IP rights of the performing artists for the need of the mitigation of copyrights 

infringements which can be occurred. Further this study has outlined what performing artists' 

intellectual property rights are. 

 

Further it has indicated that anything that comes from the mind and is later conveyed through 

intellectual property should be preserved under the IP rights.42 Therefore, specification of the 

regulations regarding to the safeguard of the performing artists has become a major concern which 

should be discussed. Thus, this study focused mostly on performing artists in Sri Lanka, where they 

are free to utilize any intellectual property they sell, such as song lyrics or other works, as they see fit. 

                                                           
39  L. Ray "Copyright and "the Exclusive Right" of Authors”. (1993) The Journal of Intellectual Property Law 1 (1). 
40  S Leong, “Copyright infringement in a borderless world” [2007] International Journal of Law and Information 

Technology 15. 
41  K. Eichhorn, 'Breach of Copy/Rights: The University Copy District as Abject Zone' (2006) Public Culture 18. 
42 S Leong, ‘Copyright infringement in a borderless world’ [2007] International Journal of Law and Information 

Technology 15. 
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Therefore, specification of the implementation of regulations relating to the safeguard of the 

performing artists in Sri Lanka has become a topic to talk.43 

 

When considering the IP rights protection, specification of the Copyright safeguard has become a 

significant component which should be discussed. Authors of musical, dramatic, and creative works 

and those who make movies and sound recordings are allowed the legal privilege known as copyright. 

A copyright is an intellectual property that, often for a set period, grants its owner the sole authority to 

duplicate and disseminate a creative work. The creative work could take the form of something musical, 

artistic, educational, or literary. A creative work's original expression of a concept is what copyright is 

meant to protect, not the idea itself. The intention of those provisions is to dissuade the public from 

engaging in unfair exploitation or the illegal act of violating the copyright of musical works without the 

owner's or the law's permission.44 

 

On the other hand, when considering the performing artists, a performance might be planned or 

impulsively, written, or unexpected, accidentally, or intentionally prearranged, and with or without 

viewers partaking.45 Thus, performing artists are considered as artists who are engaged in performing 

arts in front of a crowd, such as actors, comedians, dancers, magicians, musicians, and vocalists. Thus, 

with that specification there is a question arose that whether the performers aware of their IP rights.46  

 

Apart from that when considering to the Intellectual Property laws relating to the safeguard of the 

performing artist in Sri Lanka it has indicated that performers had no access to anything other than the 

remuneration they got at the conclusion of their performances prior to the development of the 

phonograph, the cinema, the radio, and subsequently, the television.47 They performed in front of their 

                                                           
43  Ibid. 
44  Ibid.  
45  L. Ray ‘Copyright and "the Exclusive Right" of Authors’ (1993) The Journal of Intellectual Property Law1 (1).  
46  K. Eichhorn, 'Breach of Copy/Rights: The University Copy District As Abject Zone' (2006)  Public Culture 18.  
47  S Leong, ‘Copyright infringement in a borderless world”[2007] International Journal of Law and Information 

Technology 15.  
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audience, and this performance only existed in the audience members' memories. However, because 

of the development of technology, audiences who were thousands of miles away and attended at a 

time and location of their choosing might enjoy performers' versions even if they were not physically 

present when the play took place.  

 

Therefore, specification of the safeguard of the performing artists has become a vital topic with that 

aspect. As per to the basic legal instrument governing copyright law in Sri Lanka is Part II of the 

Intellectual Property Act, No. 36 of 2003. When considering to the objects of the copyright, as per to 

the section 6 of the act it has indicated that original intellectual creations in the literary, artistic and 

scientific domain are protected by the laws relating to the copyrights.48 Furthermore, Multiple 

copyrights may be present in a single work. "Neighboring rights" are also protected by Sri Lankan 

copyright law. Performers have access to neighboring rights, which are copyright secondary rights. 

Singers, musicians, dancers, makers of sound recordings (such as cassette tapes and compact discs in 

their recordings), broadcasters, and others are all considered performers under Sri Lankan copyright 

law and also the owner of original literary, dramatic, musical, and autistic works is entitled to copyright. 

Moreover, copyright is also owned by the creators of sound recordings (musical compositions), movies, 

television shows, cable programming, and typographical layouts of printed editions.  

 

On the other hand, when considering the steps which have been taken by the developed countries for 

the safeguard of the copyrights of the singers.49  

 

Thus, as per to the above specified factors it has indicated about the exiting legal system relating to 

the safeguard of the IP rights of the performing artists in Sri Lanka. Hence, with the comparison of the 

                                                           
48 Gowri Nanayakkara, Performers Rights in Sri Lanka Singers' Melancholia (2019) 236. 
49 Foster ‘The Role of Intellectual Property Rights in Technology Transfer and Economic Growth’ (2006) 45  
 <https://www.unido.org/sites/default/files/200904/Role_of_intellectual_property_rights_in_technology_transfe

r_and_economic_growth_0.pdf > Accessed on 9th July 2022. 
 

https://www.unido.org/sites/default/files/200904/Role_of_intellectual_property_rights_in_technology_transfer_and_economic_growth_0.pdf
https://www.unido.org/sites/default/files/200904/Role_of_intellectual_property_rights_in_technology_transfer_and_economic_growth_0.pdf
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legal system relating to the safeguard of the copyrights of the musicians in developed countries, in 

here researcher has suggested the following recommendations which should be considered by the 

authorities for the better safeguard of the IP rights of the singers in Sri Lanka. 
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Sufficiency of Media Law in The Protection of 
Democracy in Sri Lanka 

 

ABSTRACT 

Media is an essential component of the modern society. This discipline and the strategies employed in 

Media are dynamic and ever changing. There are laws that govern the element of Media within Sri 

Lanka. Such laws play an integral part in the conduct of Media and its content. The objective of this 

discipline is the exchange of information among human beings. Hence, the content and strategy used 

in Media could create attitudinal or behavioral changes within humanity. Politicians, Institutions and 

World Powers use media to fulfil agendas which may go against the fundamentals of 

democracy. Democracy is a system of government in which the people of a country can vote to elect 

their representatives. The public will act on their conviction on who is the best to govern a society. The 

Media strategies and institutions along with interest groups will influence the psychology and beliefs 

of people. This paper will attempt to answer the questions - first, for democracy to function efficiently 

should the Media be regulated through laws? Second, are current Media Laws of Sri Lanka, adequate 

and sufficient to prevent manipulation of information? and third, will the enactment of laws affect the 

Media Freedom of a democracy? This article will discuss Media regulations and legislations. 

Furthermore, its efficiency and sufficiency in protecting the democracy in Sri Lanka will be discussed. 

It will highlight the practical exploitations and manipulations in relation to voter decision making. 

SHANIL BOTEJU 

LL. B. (Hons) - Staffordshire University (Reading) 
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Qualitative research methods would be used to understand Media Law and how its existence is 

imperative in establishing a functioning democracy. Information will be gained through books, 

websites, journal articles and newspaper articles published by authors in Media Law. 

 

Keywords - Media Law, Democracy, Media Campaigns, Media Influence, Media Institutions 

 

INTRODUCTION  

The notion, leaders of a nation are the reflection of its people is observable within the system of 

democracy. The citizens of a democracy are given the right to participate in the governance of nation 

directly or indirectly. As most democracies, the citizens will elect, chosen representatives to represent 

the people within the governance and leadership of a nation. Therefore, the system of democracy was 

established to avoid tyranny and to ensure all members within a society is represented within the 

governance of a nation. Thus, the people in the governance are given the ability to govern system 

through the system of voting leaders into the leadership.  

 

Nevertheless, politicians, media institutions and interested parties manipulate information to create 

attitudinal and behavioral change within the people. Such strategies of persuasion are conducted 

through media. It is done with the intention of swaying the voter base according to the political and 

personal agendas of individuals in power. Thus, allowing such individuals to remain in positions of 

authority and for tyranny and corruption to prevail. Media allows various ideologies to be distributed 

amongst the mass public. As a result, it is an integral function to maintain and balance the democratic 

and voting rights of the people.  

 

WHAT IS DEMOCRACY & MEDIA? 

Democracy is a familiar term which is universally known. For many, it could be termed as a system of 

governance incorporated by nations with capitalistic ideologies. The origin of this system trails back to 



   

 

223 
 

the ancient Greek world. The word “democracy” comes from two Greek words that mean people 

(demos) and rule (kratos). Democracy is the idea that the citizens of a country should take an active 

role in the government of their country and manage it directly or through elected representatives.1  

 

Greek Philosopher, Aristotle has stated, ‘In a democracy the poor will have more power than the rich, 

because there are more of them, and the will of the majority is supreme’.2 A democracy incorporates 

the participation of the people in a society and does not consider cast, creed, or status of the members 

of its community. The system is built towards electing a leadership that benefits all types of people in 

a society. The right and power to elect leaders to positions of authority would be provided to the people 

through the right to vote. Those who would be elected would become the representatives of various 

social strata. The aim of the system was to promote equality, fairness, and justice. The system was 

historically first used in Athens. Athenian democracy developed around the fifth century B.C.E. The 

Greek idea of democracy was different from present-day democracy because, in Athens, all adult 

citizens were required to take an active part in the government.3 

 

The system of democracy that originated from ancient Greece and the system of democracy that is 

used in modern capitalist societies have evolved since its inception. It is vital to identify the features a 

democracy must be equipped to be considered a functioning democracy in the modern context. In 

2000 the UN General Assembly and the commission on human rights recommended measures to 

identify a democracy. The essential elements stated are, ‘Freedom of association, Freedom of 

expression and opinion, Access to power and its exercise in accordance with the rule of law, The holding 

                                                           
1“ Democracy (Ancient Greece)” (National Geographic Society), 
 <https://education.nationalgeographic.org/resource/democracy-ancient-greece/> accessed 
 November 10, 2022.  
2 (Democracy in the politics of Aristotle) 
 <https://www.stoa.org/demos/article_aristotle_democracy@page=8&greekEncoding=Unic 
 deC.html> accessed November 10, 2022.  
3“ Democracy (Ancient Greece)” (National Geographic Society)  
 <https://education.nationalgeographic.org/resource/democracy-ancient-greece/> accessed November 10, 2022. 
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of periodic free and fair elections by universal suffrage and by secret ballot as the expression of the 

will of the people, A pluralistic system of political parties and organizations, The separation of powers, 

The independence of the judiciary, Transparency and accountability in public administration and Free, 

independent and pluralistic media’.4 

 

In the modern world democracy could be separated into Direct Democracy and Representative 

Democracy. The direct system follows the original system used in Athens. The people in Athens who 

were classified as citizens would group together for decision making. This method is prevalently used 

in Swiss provinces and within towns of United States of America. The representative system follows a 

process of representatives being elected by citizens to make decisions for the people who elected the 

representatives. This democracy system is widely used around the world in countries such as United 

Kingdom, Sri Lanka, India, France, etc.  

 

Democracy is one of the many governance systems that is utilized by the world. Systems such as 

‘socialism, communism, a monarchy, an oligarchy, and an autocracy’5 are still present and are in use 

by nations across the world. However, Democracy is unique and has proven to be a system of working 

capacity which provides its citizens the decision of choosing their representatives. Furthermore, strong 

world economies such as the United States of America, United Kingdom, India etc. utilize it for 

governance and has proven to be a successful system.  

 

In Representative Democracies, which is widely utilized in governance, for the system to function a 

clear and persuasive communication must be present between the people and their chosen 

representative. Such communication bonds are performed through various media platforms. Media as 

                                                           
4 “Democracy” (United Nations) <https://www.un.org/en/global-issues/democracy> accessed 
 November 10, 2022.  
5 “Democracy: People Power” (National Geographic Society) 
 <https://education.nationalgeographic.org/resource/democracy-people-power> accessed November 10, 2022.  
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defined by the Oxford Learners’ Dictionary is ‘the main ways that large numbers of people receive 

information and entertainment, that is television, radio, newspapers and the internet’.6 The concept of 

communication and media is interlinked. Its relationship could be termed as communication between 

parties is conducted through media.  

 

Media evolved from print media, which was written and text-based, to electronic media, including 

audio, visual and audio-visual communication mediums. This includes radio, telephone, television etc. 

Furthermore, with the advancement of technology, media has evolved towards the internet, social 

media and toward the future platforms such as metaverse too will play a prominent role in 

communication in the future.  

 

The proper function of modern participatory democracy requires that the media be free, active, 

professional, and enquiring.7 Therefore, it is essential that media allows a culture of democracy to 

prevail within a society. Thus, allowing freedom of speech, human rights, media freedom and press 

freedom to be available whilst ensuring necessary regulation is applied in such mediums.  

 

DEMOCRACY IN SRI LANKA 

Sri Lanka received a democracy-based governance system during the British colonization period. In 

1833 the Colebrooke commission developed a representative government, established as a legislative 

council. However, it was not granted any significant powers and was more of a representative council. 

Subsequently, reformation occurred to the governing systems of Sri Lanka throughout the years. The 

Crew- Mcallum reforms in 1910, Manning reforms in 1920 and Manning -Devonshire Reforms of 1924 

further reformed the governance structures and with it allowed jurisdiction of the legislative council to 

                                                           
6  “Oxford Learner's Dictionaries: Find Definitions, Translations, and Grammar Explanations at Oxford Learner's 

Dictionaries” (Oxford Learner's Dictionaries | Find definitions, 
 translations, and grammar explanations at Oxford Learner's Dictionaries) 
 <https://www.oxfordlearnersdictionaries.com/> accessed November 10, 2022.  
7  Jacob Rowbottom, “Media Freedom and Political Debate in the Digital Era” (2006) 69 
 Modern Law Review 489.  
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increase. In 1931 the Donoughmore reforms further reformed the governance system and included an 

integral feature. The Donoughmore reforms incorporated the universal franchise.  

 

The universal franchise is the right of all qualified citizens, irrespective of their race, religion, language, 

ethnicity, caste, education, ownership of wealth, birth, the place of birth, gender or any other 

difference, to participate in the administration of the country and / or to elect their representative.8All 

citizens of Sri Lanka who have completed 21 years of age were granted universal franchise in the year 

1931, unless they were subject to any special disqualification.9The Donoughmore reforms was a pivotal 

point in establishing voter-based rights of Sri Lanka. Since then, Sri Lanka has further evolved its 

democratic election system. Presently Sri Lanka is a postcolonial colony and has adopted its own 

system of governance since the independence of 1948.  

 

The universal franchise was incorporated into the Sri Lankan governance system through the decades. 

As stated, the age of right to cast vote was lowered from 21 years to 18, by the Elections Amendment 

Act No. 11 of 1959. Universal franchise has been a right constitutionally substantiated by the Republic 

Constitution of 1972 and the Constitution of 1978.10 Currently a system of Proportional Representation 

in respect of 22 electoral districts11 is in use within Sri Lanka for election and governance. 

 

MEDIA LAW AND DEMOCRACY IN SRI LANKA  

The established media institutions in Sri Lanka have laws and regulations that must be followed. Media 

laws are meant to ensure that media institutions are publishing content that is suitable for the 

viewership of the people of the country. Furthermore, for a functioning democracy it is essential to 

                                                           
8 Election Commission of Sri Lanka <https://elections.gov.lk/> accessed November 10, 2022. 
9  Ibid.  
10  Election Commission of Sri lanka <https://elections.gov.lk/> accessed November 10, 2022. 
11 “Parliament” (Parliament of Sri Lanka - The Electoral System) 
 <https://www.parliament.lk/members-of-parliament/the-system-of-elections-in-srilanka/the-electoral-

system> accessed November 10, 2022.  



   

 

227 
 

have media freedom. However, at time stringent laws may not allow democracy to prevail within a 

democratic nation. Moreover, this may allow manipulation to occur.  

 

• Sri Lanka Rupawahini Cooperation  

The Sri Lanka Rupawahini Cooperation (hereinafter SLRC) Act No.6 1982 states the standard required 

for television media within the country. The Act is in relation to the direct control of state-owned 

television broadcasting. As stated in section 7(1)(c) the SLRC will exercise supervision and control over 

television programmes broadcast by the Corporation.12 The SLRC ensures that media programmes 

broadcast is of a certain level of approved viewership. They may need to consider gatekeeping and 

censorship of the content broadcasted in such media programmes. However, such censorship must not 

impact media freedom of television. Nevertheless, supervision will enable the quality of media 

programmes within television media to increase and to maintain such standards. 

 

Furthermore, as stated in section 7(1)(d) the SLRC has the jurisdiction to exercise supervision and 

control over foreign and other television crews, producing television programmes for export.13 The 

regulation would allow an excellent quality of media programmes of national and international origin 

to be broadcast through television media. Subsequently, all media programmes which may be 

broadcast must be done with the interest of the public in mind. As stated in the section 7(1)(a) the SLRC 

will carry on a television broadcasting service within Sri Lanka and to promote and develop that service 

and maintain exacting standards in programming in the public interest.14 Therefore, even if confidential 

information regarding politics, economics, finance etc. which may create turmoil should be shared with 

the public in a watered-down manner to ensure transparency and the aim of public interest is fulfilled. 

The Act empowers the SLRC as stated in section 7(1)(f) to advise the Minister in respect of matters 

relating to television broadcasting.15 This ensures the influence of the minister-in-charge and 

                                                           
12 Sri Lanka Rupawahini Cooperation Act No.6 of 1982 s7(1)(c). 
13 Sri Lanka Rupawahini Cooperation Act No.6 of 1982 s7(1)(d). 
14Sri Lanka Rupawahini Cooperation Act No.6 of 1982 s7(1)(a). 
15 Sri Lanka Rupawahini Cooperation Act No.6 of 1982 s7(1)(f). 
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politicians may be lessened. Therefore, the minister-in-charge may not make decisions on his/her own 

will and must be in relation to advise given by the SLRC.  

 

• Sri Lanka Broadcasting Cooperation  

The Sri Lanka Broadcasting Cooperation (hereinafter SLBC) Act No. 37 of 1966 declares the standards 

required for radio media within the country. The act is in relation to the direct control of state-owned 

radio broadcasting. Section 3(1)(b) states the SLBC will ensure the exercise supervision and control over 

programmes broadcast by the Corporation.16 Similar to the SLRC the SLBC will ensure proper censorship 

is conducted on the information broadcasted via radio. Programmes will be supervised according to 

the required standard decided by the SLBC. 

 

Furthermore, all services conducted by the SLBC must be to fulfil the public interest. Section 3(1)(a) 

states, to carry on a broadcasting service within Ceylon and from time to time develop, extend, and 

improve that service in the public interest.17 To ensure a democracy prevails the SLBC must ensure that 

information which may be of public interest is not censored as per political or personal agenda.  

 

The SLBC states the importance of valuing the rights of people and ensuring offending information is 

not broadcasted in radio media. As stated in section 3(2)(a), the SLBC must ensure that nothing is 

included in any such programme which offends against good taste or decency or is likely to incite to 

crime or to lead to disorder or to offend any racial or religious susceptibilities or to be offensive to public 

feelings.18 The SLBC must guarantee that radio programmes remain impartial and transparent from 

agendas excluding public interest.  

 

                                                           
16  Sri Lanka Broadcasting Cooperation Act No. 5 of 1973 s3(1)(b). 
17  Sri Lanka Broadcasting Cooperation Act No. 5 of 1973 s3(1)(a). 
18  Sri Lanka Broadcasting Cooperation Act No. 5 of 1973 s3(2)(a). 
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As mentioned in section 3(2)(c) any news given in the programmes (in whatever form) is presented 

with due accuracy and impartiality and with due regard to the public interest.19 The Act also empowers 

the SLBC as stated in section 3(1)(c) to advise the Minister in respect of matters relating to radio 

broadcasting.20 This ensures that political and personal influence is limited as the minister may not 

make decisions on his/her will and must be in relation to counsel provided by the SLBC.  

 

• Sri Lanka Press Council 

The Sri Lanka Press Council (hereinafter SLPC) Act No. 5 of 1973 declares the standards required for 

newspaper and print media within the country. The SLPC was formed to ensure rights such as media 

freedom and freedom of speech is maintained whilst regulation is instilled within the press of Sri Lanka. 

Newspapers have a large audience within the country. Therefore, information published in newspapers 

requires a certain level of quality and professionalism. Furthermore, it should allow journalists to be 

free to express views and concerns that may be unpopular but are of public interest. As stated in 

Section 8(1) the SLPC will ensure the freedom of the press in Sri Lanka, to prevent abuses of that 

freedom, and to safeguard the character of the Sri Lanka press in accordance with the highest 

professional standards.21 

 

Furthermore, it is essential to protect the viewership of newspapers from harmful substances. This 

may require gatekeeping and censorship. However, it must not hide, distort, or change information 

which is of public interest. This is recognized in section 8(3). As stated, the SLPC will ensure on the part 

of newspapers and journalists the maintenance of exact standards of journalistic ethics, and to foster 

a due sense of both the rights and responsibilities of citizenship.22 

 

                                                           
19  Sri Lanka Broadcasting Cooperation Act No. 5 of 1973 s3(2)(c). 
20  Sri Lanka Broadcasting Cooperation Act No. 5 of 1973 s3(1)(c). 
21  Sri Lanka Press Council Act No. 5 of 1973 s8(1). 
22  Sri Lanka Press Council Act No. 5 of 1973 s8(3). 
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The press and information it provide its readership is gathered by journalists employed in media 

institutions. The SLPC regulates the methodologies utilized in the recruitment of new members into 

the profession. Furthermore, the SLPC focusses on educating recruits prior to sending such journalists 

to the field. This is essential in ensuring proper ethical conduct of journalists is maintained in the public. 

The journalists of a nation are the spokespeople of its nation. Therefore, proper conduct is essential for 

a journalist to be respected. Furthermore, the profession's overall conduct will determine media 

freedom as it is under the discretion of the government.  

 

As stated in section 8(4) of the act the SLPC will improve methods of recruitment, education, welfare, 

and training in the profession of journalism.23 To ensure strict and unjust action is not taken against 

the conduct of the newspapers for reporting confidential or politically improper information the SLPC 

have been provided with the jurisdiction to intervene and advise the government prior to any action 

taken. Section 8(7) enables the SLPC to advise the Government on any matter pertaining to the 

regulation and conduct of newspapers.24 

 

POLITICAL INFLUENCE WITHIN SLBC, SLPC AND SLRC 

It is clear from the analysis made on the laws relating to SLBC, SLPC and SLRC that the government 

encourages media freedom. However, it is evident that the government wishes to provide partial 

freedom to such organizations to ensure political maneuvering could be used if required. Such as 

during elections, scandals, swaying public opinions, etc. This is evident in relation to the appointments 

made to the high-ranking officials by the relevant ministers.  

 

Section 3(d)(2) of the SLRC Act No. 6 of 1982 states, The Minister shall appoint one of the members to 

be the Chairman of the Corporation.25 Furthermore, in section 3(2) of the SLPC Act No. 5 of 1973 

                                                           
23  Sri Lanka Press Council Act No. 5 of 1973 s8(4). 
24  Sri Lanka Press Council Act No. 5 of 1973 s8(7). 
25  Sri Lanka Press Council Act No. 5 of 1973 s3(d)(2). 
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declares, one of the members appointed by the President shall be designated Chairman of the 

Council.26 Moreover, section 6(1) of SLBC Act No. 37 of 1966 indicates that the Corporation shall consist 

of five members appointed by the Minister, one of whom shall be designated the Chairman of the 

Corporation.27 

 

The SLBC, SLRC and SLPC are the main bodies established for proper regulation of mass media in the 

country. The bodies are meant to regulate media in a manner it does not limit the democratic rights of 

the people such as media freedom and freedom of speech. However, political appointments for the 

highest positions within these organizations leave space for political manipulation to easily take place. 

Such appointments should be made in independence and from within the structure of such 

organizations over political appointments which are currently done for the positions mentioned.  

 

INTERNET AND SOCIAL MEDIA  

Within the nation, social media and the Internet are used to share and impart information. Furthermore, 

the receiver base of social media and the internet consists of teenagers and youth of the country. 

However, unlike mass media platforms such as television, radio and press, these types of media do not 

have a proper regulation mechanism. Therefore, it has allowed media to evolve from its traditional 

manner to a receiver centered system. In the past, being a journalist was limited to those who were a 

part of the journalist profession. 

 

However, with the dawn of social media it has allowed every person in the world to partake in citizen 

journalism. This may be argued as media freedom within a nation as it allows people to comment and 

report on social media sites regarding prevalent issues which may be censored or distorted by mass 

media platforms. However, as an official local regulatory body is not present this media is a source for 

misinformation which may be used for political and personal agenda. Thus, conflicting with media 

                                                           
26  Sri Lanka Press Council Act No. 5 of 1973 s3(2). 
27  Sri Lanka Press Council Act No. 5 of 1973 s6(1). 
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freedom. The Gazette Extraordinary 2278/23 states, ‘No person shall, by word of mouth or by any other 

means whatsoever, including digital means or social media, communicate or spread any rumor or false 

statement or any information or image or message which is likely to cause public alarm, public disorder 

or racial violence or which is likely to incite the committing of an offence’.28 

 

HUMAN RIGHTS OF SRI LANKA AND MEDIA 

Chapter 3 of The Sri Lankan constitution states the fundamental human rights that are applicable for 

each citizen of Sri Lanka. As stated in Article 14 (1) (a) Every citizen is entitled to freedom of speech and 

expression including publication.29 This is the fundamentals upon which the freedom of speech and 

press freedom of Sri Lanka is developed upon. However, this right for expression is prone to restriction 

in certain circumstances. As stated in Article 15(2) The exercise and operation of the fundamental right 

declared and recognized by Article 14(1)(a) shall be subject to such restrictions as may be prescribed by 

law in the interests of racial and religious harmony or in relation to parliamentary privilege, contempt 

of court, defamation, or incitement to an offence.30 

 

Anyone who violated the basic human rights stated in the constitution will be allowed to apply to the 

Supreme Court. As stated in Article 126, in respect of the infringement or imminent infringement by 

executive or administrative action, of a fundamental right to which such person is entitled under the 

provisions of this chapter.31Therefore, in relation to the expression and publication of information, 

parties such as media institutions, institutional journalists and citizen journalists will be given 

protection by the supreme court of Sri Lanka if there is any violation of human rights, and the offence 

is not complying with the restriction clause of Article 15(2).  

 

                                                           
28  Gazette Extraordinary 2278/23. 
29  The Constitution of The Democratic Socialist Republic of Sri Lanka, Article 14(1)(a). 
30  The Constitution of The Democratic Socialist Republic of Sri Lanka Article 15(2). 
31  The Constitution of The Democratic Socialist Republic of Sri Lanka Article 126. 
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APPROACHES OF MEDIA LAW AND DEMOCRACY IN NETHERLANDS 

The government of Netherlands has created a governance system that allows steady freedom of 

speech to preside within its nation. As stated, a free press is indispensable in a democratic society. In 

the Netherlands, the government may not interfere with what people say or write.32 The press freedom 

provided to the media of Netherlands is formulated in relation to the European Convention for the 

Protection of Human Rights and Fundamental Freedoms (hereinafter ECHR) and the constitution of 

Netherlands. 

 

Thus, the laws formulated are dedicated to protecting the fundamental rights of the Dutch people. 

Furthermore, as stated, defamation and inciting hatred and discrimination, for example, are forbidden. 

The court decides after the event whether someone has broken the law.33 Consequently, allowing a 

regulation of media to take place within the Netherlands whilst allowing press freedom and freedom 

of speech to exist. It is also observable within the Media Act of the Netherlands the provision provided 

for the public and commercial broadcasters to have editorial independence, which means that they are 

responsible for the form and content of their programmes.34 

 

This method of regulation is applicable to all forms of media within the Netherlands. The Dutch 

government, furthermore, makes an active contribution to independent journalism and thus to 

safeguarding freedom of expression with grants from the Journalism Promotion Fund. Such funds are 

not only limited to newspapers and magazines but also journalistic websites.35 Furthermore, such 

funds award up to around €2 million a year in grants for innovative journalism and regional cooperation 

                                                           
32  Ministerie van Algemene Zaken, “Safeguarding Press Freedom” (The media and broadcasting | Government.nl 

August 31, 2015) https://www.government.nl/topics/the-media-and-broadcasting/safeguarding-press freedom 
 accessed December 16, 2022.  
33 Ibid. 
34 Ministerie van Algemene Zaken, “Safeguarding Press Freedom” (The media and broadcasting|Government.nl, 

August 31, 2015) https://www.government.nl/topics/the media-and-broadcasting/safeguarding-press-freedom 
 accessed December 16, 2022.  
35 Ibid. 
 

https://www.government.nl/topics/the-media-and-broadcasting/safeguarding-press%20freedom
https://www.government.nl/topics/the%20media-and-broadcasting/safeguarding-press-freedom
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between journalists’ organizations.36 The system in place allows journalistic integrity to prevail. Thus, 

allowing a proper balance of media freedom and regulations within the Netherlands.  

 

MEDIA MANIPULATION IN SRI LANKA TODAY  

Philosopher, Aristotle has stated, ‘Man is by nature a political animal.37 This is apparent in relation to 

many Sri Lankans. As a nation, Sri Lanka is heavily politicized. Many politicians, leaders and media 

institutions make use of this inherent weakness within Sri Lankan people to rise and retain power. The 

universal franchise which the Sri Lankans received from the Donoughmore Reforms is being misused 

by politicians and media institutions to satisfy personal and political agendas. The system of 

democracy that began with Athens and the democracy within Sri Lanka is quite different in contrast. 

The right to choose leadership by electing suitable leaders is constantly being manipulated. The voter 

in the democracy system has the right to choose the leader they desire. However, the power of media 

is so great that it can persuade and sway the thoughts of individuals for the convenience of politicians 

and media institutions.  

 

Media institutions are party to the culture of politics that is prevalent within the Sri Lankan society. 

Therefore, politicians running for election manipulate the media to secure a large voter base. Even 

though Media Law is present within the Sri Lankan legislation, manipulation occurs, and it is inevitable. 

Politicians and media institutions use the power of media with the expectation of creating an 

attitudinal and behavioral change within the voter base. Media manipulation that occurs is through 

various means and forms. A primary method used for manipulation is misinformation. Misinformation 

is constantly used to confuse the public regarding events or conspiracies that may have occurred. This 

                                                           
36  Ministerie van Algemene Zaken, “Safeguarding Press Freedom” (The media and broadcasting | Government.nl August 

31, 2015) <https://www.government.nl/topics/the-media-and-broadcasting/safeguarding-press freedom> accessed 
December 16, 2022.  

37‘ Political animal’ (Political Dictionary) <https://politicaldictionary.com/words/political-animal/> accessed 6 
November 2022. 

 

https://politicaldictionary.com/words/political-animal/
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is observable daily from statements made by politicians, news from media institutions, newspaper 

articles, social media posts etc. Information may be reported or broadcast in a biased manner. This may 

lead to the opinions of the receivership being shifted from one to another.  

 

Furthermore, the media strategy of disinformation is also utilized for media manipulation. According 

to the Oxford Learner’s Dictionary, Disinformation is false information that is given deliberately.38 

Disinformation is widely used to mislead people and to create turmoil to receive support from the voter 

base. Politicians and media institutions utilize themes which our close to the hearts of the Sri Lankan 

people. Therefore, concepts such as nationalism, patriotism, racism, hoaxes, spiritual folklore-based 

beliefs etc. are used to manipulate and disinform the public. This is done to create internal and sensitive 

social issues to receive a larger vote base during elections and to control public opinion. 

 

Moreover, politicians utilize cheap political strategies such as providing basic necessities. This includes 

providing and promising, a lunch packet and a pint of arrack, raw materials for construction purposes, 

money etc. As many Sri Lankans are politically illiterate, they fall prey to such political strategies by 

which the voter base will increase.  

 

Media institutions too have ulterior motives and personal agendas excluding the political agenda that 

are supported by such institutions. Due to such agendas, it is possible that media institutions will also 

partake in manipulating people through media content due to the personal interests of such 

institutions. Media campaigns of politically affiliated parties are broadcasted through media platforms 

owned by media institutions. Political parties have a right to freedom of speech; however, such 

involvement would prove the ulterior motives present in relation to long-term plans and expectations 

of such media institutions.  

 

                                                           
38 Oxford Learner's Dictionaries: Find Definitions, Translations, and Grammar Explanations at Oxford Learner's 

Dictionaries” (Oxford Learner's Dictionaries | Find definitions, translations, and grammar explanations at Oxford 
Learner's Dictionaries) <https://www.oxfordlearnersdictionaries.com/> accessed November 10, 2022. 
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Furthermore, it is clearly observable that state owned media institutions report and broadcast content in favour 

of the decisions made by the government. Thus, ensuring a consistent justification for the actions of the 

government. Such content when viewed by the receivership may influence the thought patterns of the public. 

However, such bias reporting of media content would hurt journalists and media institutional integrity. The Easter 

Attack of 2019 was consistently manipulated by political parties and media institutions. 

 

Many consider it a conspiracy used for the purpose of politics and creating a hoax of an impending threat on 

national security. Following the tragedy multiple documentaries, articles, interviews etc. were published by all 

media platforms to create a consistent fear psychosis within the public regarding the requirement of a better 

security and thus a better leader and government. The event is consistently used as an incident to stir public 

opinion and racism. After 2 years since the tragedy the ex-president Gotabaya Rajapaksa stated the following 

during his speech at the 73rd National Independence Day celebration;  

 “I have now received the final report of the Presidential Commission appointed to inquire into the Easter Sunday 

Attacks. I have already given instructions to implement its recommendations. Simultaneously, considering the 

recommendations of the previous Parliament’s Sectoral Oversight Committee on National Security, action will be 

taken against all parties involved in this tragedy”.39  

 

This example exhibits an incident revolving a past tragedy and the method it was used to stir and remind the 

people of an impending danger relating to a national security threat that was once supposedly present within the 

previous government regime.  

 

Furthermore, ‘Aragalaya 2022’ (hereinafter Aragalaya) is a pivotal event which highlighted the 

importance of freedom of speech, media freedom, citizen journalism and human rights. Aragalaya 

empowered the people to fight for democracy's rights. The original movement was created for a noble 

                                                           
39 “Full Text of the Speech Made by His Excellency President Gotabaya Rajapaksa on 73rd Independence Day – 

February 4, 2021” (Presidential Secretariat of Sri Lanka February 4, 2021)  
 <https://www.presidentsoffice.gov.lk/index.php/2021/02/04/full-text-of-the-speech made-by-his-excellency -

president-gotabaya-rajapaksa-on-73rd-independence-day-february 4-2021/> accessed November 10, 2022.  
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cause and to ensure that the nation would rid itself of bad governance and corruption. However, as the 

movement progressed political and media influence began to engulf this noble movement. A clear 

influence from political parties began to be enforced upon the Araglaya. The movement was utilized 

as a conduit to perform personal and political agendas by interested parties during this time. This was 

clearly seen in the incident relating to the current President Ranil Wickramsighe’s house which was 

burnt by an angry mob. As stated in the Sunday Times, ‘A mob stormed the private residence of Prime 

Minister Ranil Wickremesinghe last night around 8 p.m. and set it ablaze. A crowd of around 200 

persons had been gathering outside the residence, located at 5th Lane, Colombo 3 since last evening 

demanding Mr. Wickremesinghe step down as PM. Police had fired tear gas and water cannon at the 

protesters as they attempted to make their way towards the residence’.40 

 

The mob involved in this attack were not the peaceful protestors of the Aragalaya movement. This was 

an apparent political attack conducted by interested political and media parties through the guise of 

Aragalaya Protestors.  

 

IS THE CURRENT MEDIA LAW IN SRI LANKA EFFICIENT? SUFFICIENT OR REQUIRE 

REFORMATION? AND HOW WILL IT IMPACT DEMOCRACY? 

 

The media laws of Sri Lanka are not sufficient in terms of the modern requirements of the 21st century. 

The laws in place are more focused toward mass media which include print media and electronic media. 

This is apparent through the analysis of the laws present for the regulation of press, television, and 

radio. The manipulation of such media may still occur as government influences are made probable 

through the laws and Acts passed.  

 

                                                           
40  “Mob Sets PM's House Ablaze, Prevents Firemen from Dousing Fire” (Print Edition – The Sunday Times, Sri Lanka) 

<https://www.sundaytimes.lk/220710/news/mob-sets-pms-house ablaze-prevents-firemen-from-dousing-fire-
488668.html> accessed November 10, 2022.  
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Such regulation directly influences the media through which media freedom and the freedom of speech 

in a democracy may be subjected to various barriers. Furthermore, as observed, most content which is 

broadcasted or shared by media platforms is created with the intent of manipulating and changing 

public opinions in an irregular and undemocratic manner. Moreover, it is apparent that the democratic 

rights such as universal franchise of the Sri Lankan people is under a threat due to the inefficiency of 

laws and its implementation in relation to the protection of democratic rights of the viewers of media 

content.  

 

Therefore, it is essential for the nation to reform and re-enact new legislation and governance systems 

in relation to media laws. It is recommended to reform all legislation related to the SLPC, SLBC and 

SLRC. The laws must be interpreted in a democratic receiver-friendly manner. It should provide 

receivers of mass media protection from manipulation which may occur in relation to political agendas, 

misinformation, and disinformation. 

 

Furthermore, it is suggested that an independent media regulation commission must be established 

within the country. The commission must be legally enforced to control, regulate, and ban all media 

platforms if the content shared may be undemocratic and dangerous in relation to persuasive and 

psychological manipulation. The appointments to the commission must not be political but made from 

within the commission or from an independent appointments committee. The commission must 

empower any person to complain and inform regarding manipulative activities conducted by political 

and media parties in relation to a breach of the democratic rights of the people.  

 

If the mentioned recommendations are implemented, it is possible that the future of the Sri Lankan 

people and the democratic rights that should be protected in relation to media and its content will be 

enforced with greater protection. Thus, allowing a more free, democratic, and less manipulative Sri 

Lankan society which values self-respect and respect towards one’s neighbor to be established. 
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Climate Change, Freedom of Movement and Freedom to 
Engage in a Lawful Occupation; A Brief Emphasis on the 

Need to Ensure Climate Action 
 

ABSTRACT 

Climate change can be identified as the changes that can be observed and experienced by way of a 

shift in the long-term weather patterns and temperature. Reflecting on the effects of global warming, 

among various other environmental concerns, states around the world have identified the importance 

of putting in place proper climate action to ensure the effective neutralization or mitigation of the 

effects of climate change in a manner that can guarantee a safe environment for life to prosper, to 

which law can be highly effective as a tool. There are arguments for and against the challenge of 

climate change, yet, the importance of mitigating the development of such challenge should not be 

considered to be trivial considering the theoretical basis of the same as per existing research. Thus, the 

present research has made a concentrated effort in identifying the importance of ensuring the 

introduction and effective implementation of climate action, by considering the practical concerns of 

climate change, by creating a justification for the same via the dimension of fundamental rights. The 

research has mainly utilized the doctrinal approach to evaluate the importance that is attached to 

climate action via selected fundamental rights under the Constitution of the Democratic Socialist 

Republic of Sri Lanka in line with existing literature which sheds light on the social and economic 

concerns that are effectuated as a result of climate change-related challenges. The results of the same 
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has clearly stressed on the connection that the climate change can have on the fundamental rights of 

people, under the perspective of Sri Lanka, and widely under the international dimension which 

justifies the imposition of climate action, including efforts made through the effective utilization of law. 

 

Keywords – Climate Change, Climate action, Fundamental rights, Freedom of occupation, Freedom of 

movement  

 

INTRODUCTION 

Climate change can be regarded as one of the most prominent issues or challenges that should not be 

considered as trivial due to the wide-ranging effects that it may have on the life on earth. Climate 

change has reached a point where the existence of it cannot be denied due to clear and visible signs of 

its existence, especially considering the melting of glaciers and ice caps.1 Life, as it is, is widely and 

materially dependent on the conditions that makes life possible, thus, the environmental dimension 

takes prominence over all other aspects of life including the economic dimension.2 Climate change is 

an element that has a direct connection with the environment, which is, for the purpose of this article, 

can be regarded as a surrounding within which life functions including bio diversity, air, surface and 

related aspects that represents the environment. Supported with scientific evidence, it can be identified 

that climate change does not solely occur as a result of human activities since the effects of climate 

change can be brought upon due to natural causes.3 For instance, variations in the energy levels of the 

sun can contribute to climate change as the deviations in solar intensity will determine the amount of 

energy received and retained by the earth’s atmosphere.4 

 

                                                           
1  Lonnie Thompson, ‘Climate Change: The Evidence and Our Options’ (2010) 33 Behavior Analysis International 153. 
2  David Gomez, ‘Climate Change – Challenges, Issues and Commonwealth Responses’ (2021) 110 The 

Commonwealth Journal of International Affairs 539. 
3  David Stern and Robert Kaufmann, ‘Anthropogenic and Natural Causes of Climate Change’ (2014) 122 Climatic Change.  
4“ Causes of Climate Change” (EPA December 27, 2016) <https://19january2017snapshot.epa.gov/climate-change-

science/causes-climate-change_.html> accessed November 30, 2022.  
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Furthermore, the amount of energy that is retained by earth will also be varied as a result of the type 

of surface without any intervention by humans. For instance, dark surfaces such as oceans have a 

tendency of accumulating most of the sunlight,5 as oceans cover over seventy percent of the earth’s 

surface, there is a visible possibility that can make changes in the climate as such observed energy will 

be mobilized into various parts of earth by way of heat movements, for instance.6 Anyhow, it should 

be duly noted that human activities can have a direct impact on such natural phenomena, which should 

be minimized to assure that the changes in such natural phenomena will not be adverse to the 

environment, and thereby life on earth. If such proactive attitude is not put in place, it may have or 

cause wide ranging effects on life, as seen and observed by humans and animals currently. 

 

Law has developed radically with a significant emphasis towards human rights over the past few 

decades. In simple terms, human rights can be defined and recognized as rights that are available for 

humans for being born as humans. The main challenge in uplifting such rights cannot be considered as 

natural aspects as human intervention has started playing a significant role in causing adverse effects on 

the balance of nature and resources. Thus, subjected to economy-centered concepts such as economic 

growth, financial stability, competitive advantage and market leadership, the need to put in place 

sustainable patterns of development has become vitally important. Consequently, the international 

community has adopted legal instruments such as the Stockholm Declaration, Rio Declaration and United 

Nations Convention to Combat Desertification to motivate sustainable development as a practice and to 

impose a barrier on how environmental resources can be used to fulfill the needs of the current generation 

without sacrificing the same ability of the generations to come.  

 

                                                           
5 M Scott and R Lindsey, ‘2017 State of the Climate: Ocean Heat Content’ (NOAA Climate.gov, 2018) 

<https://www.climate.gov/news-features/featured-images/2017-state-climate-ocean-heat-content&gt>; 
accessed December 11, 2022. 

6  R Lindsey and L Dahlman, ‘Climate Change: Ocean Heat Content’ (NOAA Climate.gov, 2020)  
 https://www.climate.gov/news-features/understanding-climate/climate-change-ocean-heat-content&gt 

accessed December 14, 2022.  

https://www.climate.gov/news-features/understanding-climate/climate-change-ocean-heat-content&gt
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However, it is questionable as to whether such attitude is observed in practice when organizations, 

governmental and private, when conducting their affairs, which can lead to threats that may cause 

significant challenges to life, including human rights under the current circumstances where climate 

action appear to be a vital tool to eradicate numerous challenges to life. Thus, the purpose of this paper 

henceforth is to analyse the phenomena of climate change and its effects on selected fundamental 

rights with regard to the Sri Lankan perspective with the view of highlighting the importance of climate 

action and its effective implementation.  

 

ANALYSIS 

Rights will have no existence or prominence if there is no basis for such rights to be implemented. For 

instance, one state can have right to life in its constitution, yet, the people of the same state may not 

have access to breathable air or drinkable water due to various environmental conditions that changed 

over time due to human activities. Climate action can, which represents the actions and plans 

developed and implemented to combat the effects of climate change, be considered as one such aspect 

that may be quite influential in ensuring human rights via combatting the effects of climate change. 

Therefore, the analysis henceforth will try to determine the connection between fundamental rights 

and the environmental phenomena of climate change to possibly conclude the importance of 

implementing mechanisms to prevent the negative consequences of climate change. 

 

One of the notable points the 1978 Constitution of the Democratic Socialist Republic of Sri Lanka is the 

third chapter, which sheds light on the fundamental rights, which represents human rights as 

fundamental rights are human rights that are guaranteed to humans by a particular state, of the 

people. If due consideration is directed towards legal instruments and provisions such as Article 15 of 

the European Union Charter of Fundamental Rights, which ensures the freedom to choose an 
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occupation and the right to engage in work,7 and a diverse number of precedents that are generated 

by the courts of various jurisdictions, especially in the case of Bulankulama v. Min. of Industrial 

Development (Eppawala case)8 the effects of environment on life can be clearly identified. Sri Lanka, 

as an island nation, consists of various occupations which has the tendency of being widely affected 

in a matter of climate change and related effects. For instance, a research conducted by Prof: H. M. 

Nawarathna Banda on the issue of Climate Change and Paddy Production in Sri Lanka (with reference 

to Anuradhapura District) clearly enumerates and exemplifies the chances of paddy production being 

affected by climate change, for which he has recommended organic agriculture as a solution.   

 

To further support the said premise on the effects of climate change on agriculture, according to 

Punyawardena, it is established that when paddy cultivation or plants that are exposed to a 

temperature that exceeds 35 Celsius during the flowering stage of the crops has the ability to damage 

the crops which will result in lowering productivity and quality in the final products of paddy 

cultivation.9 Apart from the aforementioned effects of temperature, another consequence that is 

directly derived from raising temperature is the effects that such environmental phenomenon can have 

on the soil due to high evapotranspiration. When the aforementioned findings are considered, it can 

be identified that the freedom of occupation and the effects to the same by climate change, it is notable 

that economic concerns will not be the sole dimension that will be affected to unprecedented extents 

due to climate change.  

 

Climate change and its impact on agriculture may also lead to social concerns such as instability in 

families that are dependent on paddy production, drop down in the education levels of the members 

                                                           
7  D E Bernstein, “The Due Process Right to Pursue a Lawful Occupation: A Brighter Future Ahead?” (The Yale Law 

Journal-Home, 2016)  
 <https://www.yalelawjournal.org/forum/the-due-process-right-to-pursue-a-lawful-occupation-a-brighter-

future-ahead&gt> accessed December 7, 2022.  
8  Bulankulama v. Min. of Industrial Development (Eppawala case), S.C. Application No. 884/99 (F/R).  
9  B Punyawardena, ‘Impacts of Climate Change on Agriculture in Sri Lanka and Possible Response Strategies: 

Impacts, Adaptation and Mitigation’ (2007). 
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of the families that belongs to the paddy industry and the inability to have proper health and life 

conditions; including the ability to secure proper and adequate access to food, clothing, water. Thus, 

with reference to the brief introduction on the freedom of occupation and the connection that it has on 

the phenomena of climate change, it can be properly justified and agreed upon the fact that 

fundamental right of freedom of occupation can and will be affected as a matter of climate change; 

which is why putting in place precautionary measures to prevent the negative implications of the same 

can be justified to a level satisfactory. 

 

Additionally, the freedom of movement is a right that is accepted in a number of international laws 

concerning human rights, which might further be affected by climate change. The International 

Covenant on Civil and Political Rights10 as well as the Universal Declaration of Human Rights11 stresses 

on the importance of having freedom of movement by recognizing such right expressly and 

specifically. Under Article 14 (1) (h) of the Constitution of the Democratic Socialist Republic of Sri Lanka, 

choosing a place of residence and the freedom of movement are considered as fundamental rights that 

are guaranteed to all citizens of Sri Lanka. In simple terms, such right denotes the fact that citizens of 

Sri Lanka have the ability to decide where they should live and where they should treat as their 

residence subjected to limitations under Article 15 of the Constitution.  

 

Climate change can be regarded as one of the factors that has a wide capability in extremely reducing 

the ability to exercise this right by any citizen of Sri Lanka due to concerns with regard to environmental 

                                                           
10  The International Covenant on Civil and Political Rights, Art 12. 
1.  Everyone lawfully within the territory of a State shall, within that territory, have the right to liberty of movement 

and freedom to choose his residence. 
2.  Everyone shall be free to leave any country, including his own. 
3.  The above-mentioned rights shall not be subject to any restrictions except those which are provided by law, are 

necessary to protect national security, public order (order public), public health or morals or the rights and 
freedoms of others and are consistent with the other rights recognized in the present Covenant. 

11  Right to freedom of movement UDHR, Art. 13. 
1.  Everyone has the right to freedom of movement and residence within the borders of each State. 
2. Everyone has the right to leave any country, including his own, and to return to his country. 
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factors that can negatively impact one’s residence and related aspects; including health and safety. For 

instance, landslides and flooding can be cited as few consequences of climate change that can widely 

affect a person’s place of residence. Furthermore, as a result of such natural phenomena, increase in 

vector borne deceases should not be disregarded as such deceases may escalate to extreme extents 

which will consequently jeopardize the health and safety of person who occupy such areas of the 

country.12 Increase in the rainfall, caused as a result of climate change has a direct link with landslides 

and flooding. For instance, according to the Sri Lanka National Report on Disaster Risk, Poverty and 

Human Development Relationship,13 it is quite clear that the increase of landslides between year 2000 

and 2008 occurred as a direct result of the deviations that took place in the rainfall patterns, especially 

during the monsoon seasons.  

 

Apart from natural disasters such as landslides, as enumerated within the former parts of the current 

point under consideration, due consideration should also be directed towards factors such as vector 

borne deceases, such as dengue and malaria, which may arise as a direct result of deviances in the 

rainfall and dry weather coupled with the inability to take due precautions to tackle the same 

effectively and efficiently through sound policy. Research suggests that the changes in the climate 

patterns might escalate the gravity and the magnitude of the challenges pertaining to vector borne 

deceases as they may become untraceable and undetectable under extreme changes in climate 

patterns.14 Furthermore, scientific research duly supports the fact that many vector borne species that 

contribute to the spreading of deceases has the ability to adapt to changes that are taking place in the 

                                                           
12  A Githeko and others, ‘Climate Change and Vector-Borne Diseases: A Regional Analysis’ (2000) 78 Bulletin of the 

World Health Organization. 
13‘ Sri Lanka National Report on Disaster Risk, Poverty and Human Development Relationship’  
 <https://www.preventionweb.net/english/hyogo/gar/2011/en/bgdocs/GAR-

2009/background_papers/Chap3/Asia-overview/Sri-Lanka-DRAFT-march-09.pdf>. accessed on 12th June 2022.  
14 J Speelman and G Van den Top, ‘Irrigation and Vector-Borne Diseases: A Case Study in Sri Lanka’, Workshop on 

Irrigation and Vector-Borne Disease Transmission. 
 

https://www.preventionweb.net/english/hyogo/gar/2011/en/bgdocs/GAR-2009/background_papers/Chap3/Asia-overview/Sri-Lanka-DRAFT-march-09.pdf
https://www.preventionweb.net/english/hyogo/gar/2011/en/bgdocs/GAR-2009/background_papers/Chap3/Asia-overview/Sri-Lanka-DRAFT-march-09.pdf
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climate patterns and their growth will not limited in higher extents, which makes it more challenging 

to mitigate the effects of the same.15  

 

Even though Sri Lanka was regarded as a country that has completely eradicated malaria, presently 

Sri Lanka is also facing a challenge on maintaining the same status due to a number of challenges 

which includes changing patterns of the climate as well.16 Therefore, with reference to the 

aforementioned brief statement of facts, it is quite clear that the effects of climate change can also 

foster health related hazards and vector borne deceases, which constitutes only a single dimension of 

the challenges that can be imposed upon the country as a whole. 

 

Research further supports the fact that warmer atmospheres have the ability to retain more moisture 

and water vapor will rise by 7 Percent for each increase of a single centigrade of temperature causing 

rainfall to be unexpected and unaccounted for, which will further raise challenges pertaining to health, 

safety and agriculture; among various other obstacles.17 Moreover, increase in temperatures has the 

tendency of increasing evaporation through intensifying the Earth’s water cycle, as explained by 

scientific research by National Aeronautics and Space Administration, which will then cause various 

uncontrollable environmental phenomena such as excessive rainfall, flooding through extreme 

precipitation which may consequently lead to soil erosion, landslides and destruction of crops. 

Therefore, with reference to the aforementioned facts it is quite clear that climate change has a direct 

affiliation with deviations that place in the rainfall patterns, which has a wide capability of affecting 

people’s place of residence when considered in isolation with other rights that are guaranteed as 

fundamental rights.  

                                                           
15  J Rocklöv and R Dubrow, ‘Climate Change: An Enduring Challenge for Vector-Borne Disease Prevention and 

Control’ (2020) 21 Nature Immunology 479. 
16 S Weeresinghe, ‘The Influence of Social Factors towards Resurgent Malaria and Its Mitigation Using Sri Lanka as 

a Case-Study’ (2014) 18 Procedia Economics and Finance 802. 
17 Ashleigh Massam, ‘The Physics of Precipitation in a Warming Climate’ (2020) <https://www.jbarisk.com/news-

blogs/the-physics-of-precipitation-in-a-warming-climate/> accessed on 20th of June 2022. 
 

https://www.jbarisk.com/news-blogs/the-physics-of-precipitation-in-a-warming-climate/
https://www.jbarisk.com/news-blogs/the-physics-of-precipitation-in-a-warming-climate/
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In addition to the aforementioned perspectives on the freedom of engaging in a lawful occupation and 

the freedom to choose a residence within Sri Lanka and how they are influenced by climate change, a 

general concern that should be discussed is which can affect them both is the rise in sea levels. The 

extent of the Sri Lankan coastal line is approximately around 1600 Kilo Meters and consist of various 

environmental elements or eco systems such as bays, dunes, beaches which also provides the basis 

for various coast-related habitats such as mangroves and coral reefs. The composition of the marine 

environment has led to the effective development various livelihood opportunities including fishing 

and tourism which can combinedly regarded as two of the most prominent occupations that are 

connected with the marine environment.  

 

The rise in sea levels tends to be a prominent concern for which due consideration should be provided 

as it has the ability to affect life in various negative ways that can cripple patterns of living, the smooth 

functioning of economic activities and various incidental threats. Reports indicate that the rise in sea 

levels has been quite progressive over the years and it is exemplified by some scientific data that sea 

levels has been rising in a rate of 0.04 to 0.1 inches per year from the year 1900. One prominent concern 

that should not be regarded as trivial is the connection between the rise in sea levels and the 

availability of sound water sources that provides drinkable water to humans as well as animals.18 The 

excessive rise in the sea levels has the clear ability of affecting the natural or ordinary system of 

hydraulic flows which will consequently lead to less availability of drinkable water. Furthermore, the 

effect that the rise of sea levels might have on the availability of land can also further lead to challenges 

pertaining to choosing a place of residence and engaging in commercial activities, which will make way 

for a new perspective or dimension of challenges imposed by climate change.19  

                                                           
18 Ohio State University, “Climate Change Threatens Drinking Water, As Rising Sea Penetrates Coastal Aquifers” 

(ScienceDaily, 2007) <https://www.sciencedaily.com/releases/2007/11/071106164744.htm&gt> accessed 
December 13, 2022. 

19 S S Fecht, “How Climate Change Impacts Our Water” (State of the Planet, 2019)  
 <https://news.climate.columbia.edu/2019/09/23/climate-change-impacts-water/&gt>; accessed December 5, 2022. 
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CONCLUSION 

As enumerated within the purview of the analysis in the research under discussion, it should be duly 

noted that the phenomena of climate change have the ability to directly derogate the quality of 

fundamental rights that are guaranteed to people by the Constitution of Sri Lanka in numerous 

dimensions and aspects. It cannot be said that climate change directly occurs as a result of an executive 

or administrative function since climate change happens as a result of the cumulative contribution of 

all the nations in the national and international level. Anyhow, the impact that climate change may 

have on the lives of people, including animals, can be considered to be quite practical and possible and 

also, uniform.  

 

The approach taken by the current research to determine the relation between climate change and the 

lives of people was by relating climate change to the fundamental rights that are guaranteed by the 

Constitution of Sri Lanka, mainly the freedom of movement and choosing a place of residence within 

Sri Lanka and the freedom to engage in a lawful occupation for the purpose of highlighting the 

importance of climate action. The effects of climate change on such aspects of rights appears to be 

quite significantly visible and practical when the evaluation of the literature indicated within the 

purview of this research are duly considered, thus, the importance of implementing strategies, 

including the effective use of existing laws and introducing new laws with a correct sense of vision, 

that reflects effective climate action is much needed and thoroughly justified as the effects of climate 

change is not only related to few rights that people are entitled to, but for any right that they are 

entitled to by law and consciousness. 
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ABSTRACT 

Commercialization of innovations can have a significant impact on economic development. Innovations 

can be developed through university-based technology transfer by promoting university-industry 

collaborations in Sri Lanka. Despite of holding a significant importance for economic development Sri 

Lanka has not yet built a strong legal regime for technology transfers by governing university-industry 

collaborations. The study will discuss patent rights of innovations, collaboration negotiations and 

funding for innovations taking place between universities and industries. This research will measure 

the adequacy of the present legal framework implemented in Sri Lanka. The study will gain insights by 

analyzing the legal regime which the university-industry collaborations in the United States of 

America. Recommendations addressing the discussed concerns at the end of the research. The 

qualitative research paradigm will be followed to conduct this study. Furthermore, a library-based 

research approach will be taken to study and analyze primary and secondary sources. The doctrinal 

legal approach or the black letter approach is taken to interpret legislation, statutes and other legal 

instruments. An epistemological approach will be taken to gain insights from international jurisdictions 

and propose general recommendations and specific recommendations. 
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BACKGROUND OF THE STUDY 

“Through licensing and other forms of technology transfer, strategic alliances, and spinoff firms, 

universities have become a driving force in the development of high technology industries”.1 

(Saxenian 1994) 

 

The above quotation gives a glimpse of the technology transfer landscape and its necessity in the 

modern commercialized era. Technology transfer is an essential element in the modern 

commercialized era due to its significant contribution to economic development as increase production 

within the country contributing towards economic development. ever.2 Transfer is the transmission of 

knowledge through a communication channel from one institution to another which is most common 

between universities and industries. A novel idea, practice or object which is perceived by an individual 

or a unit is a technological innovation. Thus, the process of technology transfer is the transformation 

of knowledge or products from one organization to another and ultimately to public use.3 Innovations 

are created inside the research labs and laboratory facilities provided by universities to manufacture 

and introduce products to the commercial world. In other words, the process of technology transfer 

could be interpreted as a knowledge communication process.4  

 

The transfer of technologies from business to universities is also identifies as ‘vertical transfer’ as the 

technology is passed through research through development production of technology.5 Despite of 

being able to play a vital role towards the economic development only less number of universities and 

                                                           
1  Jason-Owen Smith and Walter W Powell, ‘To Patent or not: Faculty decisions and Institutional success at 

Technology Transfer’, (2001), Journal of Technology Transfer. 
2  L Romanovich, V Sevostyanov and Marina Romanovich, ‘Innovation Activity and Technology Transfer of Higher 

Education’ (Original Scientific Paper 2014) accessed 3 February 2022. 
3  Everett M Rogers and others, ‘Lessons Learned About Technology Transfer’ (2001) 21 Technovation, accessed 15 

August 2022. 
4  N Buratti and L Penco, ‘Assisted Technology Transfer to SMEs”: Lessons from An Exemplary Case' (2001) 21 

Technovation, accessed 15 August 2022. 
5  M Dector, D Bernett and M Leseure, ‘University to Business Technology Transfer – UK And USA Comparisons’ 

(2007) 27 Technovation, accessed 17 August 2022. 
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industries engage in technology transfers. Reasons behind the reluctance of such engagement 

specially within small businesses includes structural deficiencies composed of “poor ability to manage 

entrepreneurs to manage technology as a strategic weapon”, “limited human resources available for 

internal implementation or for management of adoption of new external technologies” and “weak 

financial standing”.6 Such deficiencies present in the technology transfer landscape can be minimized 

with a framework which monitors and governs technology transfers. Absence of a framework leads 

also to unfair ownership rights between the two institutions (universities and industries). 

 

Despite of the availability of numerous quality research and development institutions in Sri Lanka 

there is minimum engagement of technology transfers in Sri Lanka. Uncertain patenting and licensing 

rights in Sri Lanka can be identified as the reason behind the minimum engagement of technology 

transfers within the country.7 This study will access the jurisdictional frameworks implemented in the 

United States of America (USA) to gain the best insights which are applicable to Sri Lanka to inspire 

national institution in reinforcing a concrete framework to promote technology transfers in Sri Lanka.  

 

PRESENT LEGAL REGIME TO GOVERN UNIVERSITY-INDUSTRY COLLABORATIONS 

IN SRI LANKA 

Sri Lanka does not possess an established legal framework to govern ownership rights arising from 

technology transfers. Thus, ownership right law for inventions from technology transfers are extracted 

from the existing intellectual property law regime which are mentioned below. 

The prominent legislation which governs the law relating to intellectual property is the Intellectual 

Property Act No.36 of 2003. Accordingly, the inventor has the right to the patent8 which implies that 

                                                           
6  N Buratti and L Penco, ‘Assisted Technology Transfer to SMEs”: Lessons from an Exemplary Case' (2001) 21 

Technovation, accessed 15 August 2022. 
7  H S C Perera and Darshana Mudalige, ‘A Case Study of Technology Transfer Process in a Government Research 

Organization in Sri Lanka’ (University of Moratuwa 2011) accessed 3 February 2022. 
8  Intellectual Property Act No.36 of 2003, s 67. 
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the ownership right of any invention which have been developed by universities researchers are 

granted to the university. All matters connected or incidental to universities or higher educational 

institutions9 are governed by Universities Act No.16 of 1978. Nevertheless, the Universities Act does 

not include any provision addressing ownership rights of inventions innovated from technology 

transfers. 

 

In 2016 the University Grants Commission (UGC) passed the UGC Circular No.10/2016. The circular was 

passed with the objective of strengthening and promoting university business linkages in State 

Universities.10 Currently UGC Circular No.10/2016 is the sole regulation in Sri Lanka which directly 

recognizes linkages between universities and businesses. The focal areas of the circular includes the 

implementation of intellectual property policy at universities and promotion of research corporations 

between universities and industries.11 The introduction of the UBL cell acts as a technology transfer 

office creating a bridge connecting universities and businesses by functioning as the Technology 

Transfer Office in universities facilitating the protection, management and commercialization of 

university innovation and assisting to bring research results to the marketplace and ultimately to public 

use.12 In order to support innovations the Budget speech 2014 proposed triple tax deductions to be 

imposed for research and innovations which are carried within businesses while recognizing the cost 

of purchasing international intellectual property rights along with the cost of operations relating to 

intellectual property rights.13 

Another circular passed to regulate university-industry collaborations is the Public Finance Circular 

No.380 by the Department of Finance to establish guidelines for undertaking consultancy work by 

universities and Research and Development centers and their staff.14 The circular prioritizes 

                                                           
9  Universities Act No.16 of 1978. 
10  University Grants Commission Circular No.10/2016. 
11  University Grants Commission Circular No.10/2016. 
12  'University Business Linkage (UBL) Cell | University of Colombo, Sri Lanka' (Cmb.ac.lk, 2021) accessed 10 

September 2021. 
13  Ministry of Finance Sri Lanka, 'Budget Speech 2014' (treasurygov.lk 2014). 
14  Public Finance Circular No.380 
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consultancy services directed towards the improvement of local industries and the country to realize 

its socio-economic, environment and human development policies. 

 

Technology Grant Schemes are developed by the National Science Foundation aspiring to promote 

technology development and innovation. Technology Grant Schemes facilitates technology 

development and promotion, technology acquisition, integration and application under two grant 

schemes which are; support for technology development and support for start-up businesses based 

on novel technologies.15 

 

The State Ministry of Skills Development, Vocational Education, Research and Innovations seeks to 

guide public research institutes to engage in “demand driven research, research commercialization, 

promoting inventions and innovations”. One objective of the ministry is technology transfer and 

innovation. The establishment of a technology transfer division aspires to transfer scientific knowledge 

and technologies into micro, small and medium entrepreneurs.16 

 

The Sri Lanka inventors commission is a public body established under the Sri Lanka Inventors 

Incentives Act No.53 of 1979 which provides for the promotion and encouragement of inventions in Sri 

Lanka.17 The 2016 Budget speech proposed an Innovation Acceleration Funding Mechanism is Sri Lanka 

to be set up by the Ministry of Science, Technology and Research with the objective of supporting Sri 

Lankan researchers and inventors to commercialize their ideas by bringing inventions to the market 

place.18 The Sri Lanka Inventors Commission will steer and disburse the funds through the Innovation 

Acceleration Funding Mechanism by being a subcomponent of the inventors’ fund.19  

 

                                                           
15  'Technology Grant Schemes' (National Science Foundation, 2021) accessed 13 October 2021. 
16  'Overview - State Ministry of Skills Development, Vocational Education, Research & Innovation' (Mostr.gov.lk, 2022).  
17  Sri Lanka Inventors Incentive Act No.53 of 1979, Long title. 
18 'Innovation Accelerator Funding Mechanism for Sri Lanka (IAFM-SL)' (Slic.gov.lk, 2021) accessed 1 October 2022. 
19  Guidelines of Utilization of Innovation Accelerator Funding Mechanism for Sri Lanka. 
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Due to the absence of a solid legal framework to address ownership rights of innovations from 

technology transfers, the existing intellectual property laws are employed to govern the technology 

transfer landscape. Although the existing intellectual property law has been employed to govern 

technology transfers the law is inadequate to cater to all issues arising from such transfers some of 

which are unclear provisions for instances such as the division of a right to a patent is during a 

collaboration between two entities and absence an authority or an administrative body to grant 

licenses for the commercialization of products under unfair circumstances.  

 

LEGAL REGIME GOVERNING UNIVERSITY-INDUSTRY COLLABORATIONS IN THE 

AMERICAN JURISDICTION 

The United States of America introduced the Stevenson-Wydler Technology Innovation Act of 1980 to 

govern technology allowing the engagement of government authorities in the transfer of federally 

owned or federally originated technology. The objective was introduced to improve economic, 

environmental and social well-being of the United States through the promotion of technological 

development.20 Prior to its enactment technology transfers were viewed as a by-product of discoveries 

which could be owned by any person or entity.21 

 

The Stevenson-Wydler Technology Innovation Act of 1980 was amended by the Federal Transfer Act 

in 1986 permitting Corporative Research and Development Agreements also known as CRADA which a 

legal document between federal laboratories and non-federal parties under which the government 

provides intellectual property via their laboratories.22 The Federal Transfer Act permitted government 

                                                           
20 The Stevenson-Wydler Technology Innovation Act of 1980. 
21 Rebecca Eisenburg, 'Ownership, Commercial Development, Transfer And Use Of Publicly Funded Research 

Results: The United States Legal Regime' (2000) 12 University of Michigan Law School Scholarship Repository. 
22 'Cradas - Cooperative Research & Development Agreements' (Doi.gov, 2021) accessed September 15 2022. 
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inventors to patent their technologies and in return receive a share of royalties when patents are 

licensed.23  

 

Patent and Trademark Amendment Act now referred to as the Bayh-Dole Act is the prominent 

legislation governing technology transfers within the jurisdiction of the United Stated with the objective of 

encouraging small business entities and non-profit organizations to patent government sponsored results by 

permitting them to retain the patent ownership in order to promote commercial development of the inventions.24 

The primary focus of the Act is to broaden marketplace prerogatives towards federally funded inventions and the 

inventions to be reached out to the public for public use.25 

Prior to the enactment of the Bayh-Dole Act the patent titles for federally funded researches were retained among 

the federally funding agencies which discouraged many small business entities to engage in collaborations with 

universities for technology transfers.  

 

Such an instance was observed in a research conducted by the Department of Economics in the Prude University 

when 45% of invention did not proceed further from the “proof of concept” stage while only 12% of the inventions 

were ready for practical use by the time of licensing. Furthermore, one author of the Bayh-Dole Act observed that 

before the enactment of the legislation “the US Government owned approximately 28,000 patents but less than 

4% were licensed to industry”. However, since the enactment of the Act “there has been a substantial increase in 

the number of government funded innovations that have been patented and licensed by universities”.26  

 

In order to encourage the development of the invention from the proof-of-concept stage to an invention which 

could be introduced to the commercial world for industries should be granted exclusive patent rights. The Bayh-

                                                           
23 'Federal Technology Transfer Act and Related Legislation | US EPA' (United States Environment Protection 

Agency, 2021) accessed September 15 2022. 
24 Rebecca Eisenburg, 'Ownership, Commercial Development, Transfer and Use Of Publicly Funded Research 

Results: The United States Legal Regime' (2000) 12 University of Michigan Law School Scholarship Repository. 
25 J Thursby, ‘University Licensing and the Bayh-Dole Act’ (2003) 301 Policy Forum Intellectual Property. 
26 J Thursby, ‘Objectives, Characteristics and Outcomes of University Licensing: A Survey of Major US Universities’ 

(2001) 26 Journal of Technology Transfer. 
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Dole Act is an attempt to grant firms and business entities patenting rights. The exclusive patent rights provide an 

incentive for firms to invest in costly developments to the extent to which patents are effective in safeguarding 

intellectual property.27  

 

The laws incorporated in the Bayh-Dole Act facilitates collaborative ventures between and among universities, 

industries and the Government. Research and development facilities to generate new products are available in 

universities thus providing universities with intellectual property rights can encourage new ventures and 

collaborations between universities and industries which is the primary objective behind the enactment of the 

Bayh-Dole Act. Collaborations between universities and industries accelerates the production of innovations for 

the marketplace. Simultaneously the two entities share costs, risks, facilities and expertise.28 Shared risks and 

costs indicates that the loss is divided and thus one entity does not need to bear a huge loss. 

 

Another significant element of the Patent Trademark Act is the “march-in rights”. which existed prior to the 

enactment of the Bayh-Dole Act. The Attorney General’s Report 1947 reported that recommended that the 

government should own their inventions made by contractors. However. under special circumstances the 

contractors can be granted the ownership of their inventions provided that “the contractor or its assignee shall be 

required to offer nonexclusive licenses at a reasonable royalty to all applicants” in the contactor or assignee fails 

to place the invention to adequate commercial use within a reasonable time period.29 

 

The march-in rights were incorporated to the Bayh-Dole Act under section 203 to “ensure that the 

Government obtained sufficient rights in federally funded inventions to… protect the public against 

nonuse or unreasonable use of inventions”.30 The section further provides four circumstances under 

                                                           
27 J Rabitschek, ‘Reasonable Pricing: A new twist for March-in rights under the Bayh-Dole Act’ (2005) 22 Santa Clara 

High Technology Law Journal. 
28 BC Martin, ‘The American Models of The American Models of Technology Transfer: Contextualized Emulation by 

Developing Countries?’ (2009) 6 Buffalo Law Journal. 
29 Patent and Trademarks Act Amendments 1980, s 203.  
30 Patent and Trademark Amendments Act 1980, s 203. 
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which the Government retains the right to march in and grant reasonable licenses to third parties. The provided 

circumstances are; “has not taken or is not expected to take within a reasonable time, effective steps to achieve 

practical application of the subject invention in such field of use”31, when “an action is necessary to alleviate health 

or safety needs which are not reasonably satisfied by the contractor, assignee or their licensees”,  “action is 

necessary to meet the requirements for public use specified by Federal regulations and such requirements are not 

reasonably satisfied by the contractor, assignee or licensee” or “action is necessary because the agreement 

required by section 204 has not been obtained or waived or because the licensee of an exclusive right to use or 

sell any subject invention in the United States is in breach of its agreement obtained in pursuant to section 204”.32 

 

The success of the enactment of the Stevenson-Wydler Technology Innovation Act and the Bayh-Dole Act could be 

witnessed in numerous instances. One such instance could be witnessed within the bio-medical sector. Prior to the 

enactment of the legislation in 1980, towards the latter half of 1970s the European Headquarters enterprises 

introduced almost twice as many number of drugs as the United States.  However, by early 2000s post enactment 

of the Bayh-Dole Act, United States headquarters enterprises accounted for the introduction of over 40% of new 

chemical and biological entities superseding contributions from the members of the European Union, Japan and 

China. Furthermore universities, small business entities and non-profit research institutions were permitted to secure 

intellectual property rights in the form of patents for molecular compounds and biotechnological processes. 33 

 

The Bayh-Dole Act was enacted with the objective of providing a solid framework to promote the creation of new 

innovations through federally funded research and development. The legislation made assisted universities to 

easily license patents from federally funded research and development projects. While universities are able to 

retain patent rights from federally funded projects, industries can receive exclusive licensing agreements from 

universities for patents from the research.34 Despite the accelerations of technology transfers after the enactment 

                                                           
31 Ibid. 
32 Patent and Trademark Act Amendments 1980, s 203. 
33 Stephen Ezell, 'The Bayh-Dole Act’s Vital Importance to the U.S. Life-Sciences Innovation System' (Itif.org, 2021) 

accessed 20 September 2021. 
34 Mathew Rafferty, ‘The Bayh-Dole Act and University Research Development’ (2008) 37 Research Policy. 
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of the legislation certain concerns have arisen during the implementation of the legislation. Discussed below are 

issues which arose during the implementation of the Bayh-Dole Act. 

 

The grant of exclusive rights can discourage the creation of certain innovations as the Act does not except 

“experiment use” from patent infringement. This hinders certain innovations as researchers are not permitted to 

use technology to research new inventions without licensing the technology due to cost of licensing and fear of 

infringement.35 

 

The development of the Pfizer vaccine to against Covid-19 is a recent issue concerning patenting rights. The 

prevailing Covid-19 virus outbreak created the need for a large amount of vaccines to all parts of the globe in order 

to eliminate the spread of the virus. The patenting rights of the Pfizer vaccine is retained by Pfizer Inc. The 

exclusive patenting rights grants the pharmaceutical company the authority to retain manufacturing methods as 

trade secrets. The global health crisis created a desperate need of vaccines and despite of Biden administration 

urging to waive intellectual property rights for Covid-19 Pfizer Inc. refused to waive their patenting right.36 This 

exclusive patenting rights grants the pharmaceutical company the authority to refuse the request to waive the 

intellectual property rights. Therefore, under the Patent and Trademark Amendment Act, the owner of the patent 

has the authority to abstain from waiving intellectual property rights even during a global health crisis. 

 

Overall, the enactment of the Patent and Trademark Amendment Act displayed positive results in the 

American technology transfer landscape. However, providing exclusive rights which gives the 

authority to the patent owner to retain exclusive rights may discourage inventors from innovating new 

products. As Sri Lanka aspires to encourage innovations alongside with establishing fair ownership 

rights, Sri Lanka should amend certain provisions of the Patent Trademark Amendment Act before incorporating 

the Act to the national legal regime.  

 

                                                           
35 Mathew Rafferty, ‘The Bayh-Dole Act and University Research Development’ (2008) 37 Research Policy. 
36 Kevin Breuninger, 'Pfizer CEO Opposes U.S. Call to Waive Covid Vaccine Patents, Cites Manufacturing And Safety 

Issues' CNBC (2022). 
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RECOMMENDATIONS 

Technology transfers is a relatively new practice to Sri Lanka. Therefore, in order promote technology transfers 

and university-industry collaborations it is essential to integrate the practice of technology transfer to the national 

development process. This is done by raising awareness of technology transfer initiatives among universities and 

industries. Raising awareness promotes technology transfers among new and small businesses and enterprises 

which will encourage them to take part in technology transfer collaborations.  

 

Absence of a framework to address the division in ownership rights deter innovations from being introduced to 

the market place. The United States of America addressed this concern by enforcing the Patent and Trademark 

Law Amendment Act (Bayh-Dole Act) which enables small businesses and universities to retain the title of 

federally funded inventions. As the Act gives receipts of federally funded researches exclusive patenting rights 

authorizing universities to patent not only inventions industries did not commercialize but also to patent upstream 

research tools and platforms which do not need patent protection. Patenting research tools discourages the birth 

of new or similar innovations. As the objective of promoting technology transfers is to introduce new products to 

the market which will assist in economic development such provisions create diversion to this objective.  A distinct 

feature of the Patent and Trademark Act Amendments is March-in rights which was incorporated to ensure the 

commercialization of an invention. It is important to incorporate a similar provision as March-in rights to the Sri 

Lankan legal regime of technology transfers to prevent the suppression of innovations from reaching the market. 

Therefore, while incorporating Bayh-Dole Act to the Sri Lankan legal regime it is important to include a provision 

relaxing exclusive patenting right under the context of innovating new or similar products specially in the interests 

of national security, public order and the protection of public health and security.  

 

A significant proportion of university-industry collaborations in Sri Lanka is through “student placement in 

industry and “consultancy to industry by academic staff”. Thus, a circular passed by the University Grants 

Commission to amend the curriculum of post-graduate students to pursue a targeted research project at a 

company by professionalizing internship programs will increase university-industry collaborations. 
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Commercialization of innovations from university-industry collaborations assists the economic development. 

Nevertheless, the national income can be accelerated if the innovations are demand based. Introducing funding 

schemes prioritizing demand driven innovations to meet both national and international demands will accelerate 

economic development.  

 

CONCLUSION 

From the conducted research it is evident that university-based technology transfers for economic development 

is unpopular in Sri Lanka. One sign of unpopularity of university-based technology transfers is the inadequacy of 

the present legal regime to govern university-industry collaborations.  Despite of the handful of circulars are 

passed to promote university-industry collaborations a strong legal instrument needs to be codified if the country 

seeks to build a strong university-based technology transfer regime in Sri Lanka. 

 

From the insights gained from the intellectual property regime in the United States certain authors suggest that 

Sri Lanka should take steps to follow international legal regimes mostly the Patents and Trademarks Act 

Amendments in order to enhance university-industry collaborations in Sri Lanka as the Patents and Trademarks 

Amendments Act. Nevertheless, this research concludes that certain provisions of the Patent Trademark 

Amendment Act need to be amendment prior to its incorporation to the national legal framework upholding the 

interests of national security, health and morality. In other words, laws relating to the grant of exclusive rights to 

the innovation should be relaxed if the innovation affects or benefits the national security, health and security. 

 

Mandatory provisions needs to be incorporated while legislating a law relating to university-industry collaboration 

such as the establishment of fair ownership rights of an innovation between universities and industries, standards 

for the maintenance and constant improvement of research labs where research and development takes place 

and an intermediary body between universities, granting financial and other support and industries and steps to 

be taken for an invention to receive international patent protection. The legislation should address further cater to 

the changes in innovation development during extraordinary circumstances such as a pandemic.  
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Right to Education: A revolutionary approach in 
facilitating the unfocused students of Sri Lanka 

 

ABSTRACT 

Sri Lanka takes pride in declaring that it holds a literacy level which is above 92%. It is evident that Sri Lanka as a 

nation has been largely focusing on improving the quality of education in the recent years. Changes have been 

made in legal framework of Sri Lanka to protect the right to education for those who are underprivileged, 

differently abled etc. However, despite achieving many significant educational milestones, yet the country has 

failed to provide equal education for students with Specific learning disorders who are often invisible in the eyes 

of the society. “Specific Learning Disorder” is a condition that affects the use of skills in learning, processing, 

writing etc. but often misinterpreted with development disorders and students are placed in special schools 

deprived from Mainstream education. This paper mainly based on secondary resources such as journal articles, 

web documents, international instruments etc, focuses on fundamental human rights in education for students 

who suffer from Specific learning disorders and the methodologies to restore their rights by expanding the legal 

framework to exercise the Right to Education Act. The students with learning disorder often get less recognition 

and labelled as ‘disabled’ due to less awareness created among schools and teachers about the psychology behind 

it. Thus, the author intends to provide background knowledge on what is Specific Learning Disorder, address the 

violation of the right of these students both nationally and internationally, to identify the challenges faced by 
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them and suggest recommendations to expand and improve contemporary education laws that could protect the 

rights of students with Specific Learning disorders.  

 

Keywords: Right to Education, Specific learning disorders, Differently abled, Special educational rights, 

Disability Discrimination Act  

 

INTRODUCTION 

The right to education is an undebated human right that is included in all international agreements. 

Formal recognition of Education as a human right was established since the Universal declaration of 

Human rights in 1948.1 According to a world report on disability, an estimated 1 billion individuals are 

living with disabilities while 93 million of them are children.2 Unfortunately, the rights of children with 

different disabilities are frequently violated in the world we live. We are aware of different forms of 

disabilities existing across the globe. However, the attention provided for students with specific 

learning disorders is much less compared to the attention given on development disorders and other 

forms of disabilities. At present Sri Lanka has 704 special education classrooms and 27 special schools3 

serving pupils with a range of learning difficulties but that alone has not prevented marginalizing the 

students with specific learning disorders. The students with learning disorders (example: Dyslexia)4 

are either confused with children with development disorders (example: Autism) and placed in different 

special schools without significant observation or taught in standard regular classrooms without 

specific attention provided. 

                                                           
1  UNICEF, A Human Rights-Based Approach to EDUCATION FOR ALL (2007) <https://www.right-to-

education.org/sites/righttoeducation.org/files/resourceattachments/A%20Human%20Rightsbased%20Approa
ch%20to%20Education%20for%20All_0.pdf >accessed on 12th November 2022.  

2  Gloria L Krahn, ‘WHO World Report on Disability: A Review’ (2011) 4 Disability and Health Journal 141. 
3  HI Udani and AU Imalsha, ‘Right to Education of Differently Abled Children: A Comparative Analysis Between Sri 

Lanka And United States’.(Proceeding of the Open University Research Sessions, Colombo, 2021) 
 <https://ours.ou.ac.lk/wp-content/uploads/2021/10/id-160_right-to-education-of-differently-abled-children-a-

comparative-analysis-between-sri-lanka-and-united-states.pdf > (accessed on 18th August 2021).  
4  American Psychiatric Association, Diagnostic And Statistical Manual of Mental Disorders (5th edn, American 

Psychiatric Association 2013). 

https://www.right-to-education.org/sites/righttoeducation.org/files/resourceattachments/A%20Human%20Rightsbased%20Approach%20to%20Education%20for%20All_0.pdf
https://www.right-to-education.org/sites/righttoeducation.org/files/resourceattachments/A%20Human%20Rightsbased%20Approach%20to%20Education%20for%20All_0.pdf
https://www.right-to-education.org/sites/righttoeducation.org/files/resourceattachments/A%20Human%20Rightsbased%20Approach%20to%20Education%20for%20All_0.pdf
https://ours.ou.ac.lk/wp-content/uploads/2021/10/id-160_right-to-education-of-differently-abled-children-a-comparative-analysis-between-sri-lanka-and-united-states.pdf
https://ours.ou.ac.lk/wp-content/uploads/2021/10/id-160_right-to-education-of-differently-abled-children-a-comparative-analysis-between-sri-lanka-and-united-states.pdf
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According to the 12th annual report to the congress on implementation of the Education of the 

Handicapped act, more than 90% of students with learning disorders are being taught in standard 

regular classrooms without any special attention provided. Therefore, it is evident that even though 

there are number of students with specific learning disorders across the globe, the recognition and 

attention they receive by law is comparatively less. Thus, it is important to approach a balanced 

technique in facilitating the students with this nature. 

 

The term Specific Learning Disorder refers to the prominent definition of a chronic condition in which 

an individual faces difficulty in acquiring, processing, and understanding information. It prevents a 

person from learning and using a skill faster than their peers. Although they may not be identified until 

maturity, specific learning disorders are neurodevelopmental conditions that are frequently diagnosed 

in young school-age children. Reading, written expression, and/or math are the three main areas where 

they consistently perform below average. Disorders such as dyslexia, dyscalculia, dysgraphia are few 

examples of specific learning disorders.5 

 

It is important to understand that Right to education is a fundamental right of every child. Quality 

education aims to develop fully rounded better individual for a better future. Thus, the international 

legal framework has taken different avenues in fulfilling the requirements for quality education across 

the globe. Universal Right to Education for students is prominent under article 26 of Universal 

declaration of human rights. The declaration states that "Everyone has the right to education. 

Education shall be free, at least in the elementary and fundamental stages”.  These rights are kept in 

place to provide every student with equal access to education without any form of discrimination. 

However, it is important to understand that right to education is not distributed evenly in Sri Lanka but 

instead clustered based on different boundaries and it is unfortunate that realizing these rights for 

                                                           
5  G. Reid Lyon ‘Report on learning disability research’(LD Online, no date) <Report on Learning Disabilities Research 

| LD Online> accessed 5th November 2022. 

https://www.ldonline.org/ld-topics/research-reports/report-learning-disabilities-research
https://www.ldonline.org/ld-topics/research-reports/report-learning-disabilities-research
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students with specific learning disorders is still a distant dream. According to “The Learning Disability 

Report commissioned by UNICEF in 2016, “23.5% of children 5-14 in Sri Lanka with learning disabilities 

is excluded from mainstream education. The Primary barriers for the children with Specific learning 

disorders have in attending schools are unqualified teachers, lack of awareness created among school 

students about mental health disorders which narrow the overall quality of the education. This article 

is focused on right-based education for students with specific learning disorders in the legal frame to 

optimize their empowerment. 

 

LITERATURE REVIEW 

There is various research conducted by academics trying to raise awareness and comprehension of 

learning disorders.6 According to the study that was carried out by Kirby, Davies, and Bryant in 2005 

to learn teachers’ awareness about specific Learning Disorders it was discovered that the educators 

have very limited knowledge about Specific learning disorders and they will not be able to assist and 

accommodate students to progress when their knowledge is significantly limited in this field.7 

 

In Sri Lanka, a study was carried out among the primary school teachers in the central province to 

measure their knowledge and their attitudes towards the students with Specific Learning disorders. 

The study identified that in most of the cases the teachers discovered students with learning disorders 

but were unaware of the specific strategies that need to be used on those students.8 In another study 

which examined students from three public school in Sri Lanka with the participation of 20 children, it 

was concluded that Sri Lanka’s present methods of educating kids with impairments did not adhere to 

the international norms.  

                                                           
6  Amanda Kirby, Rhys Davies and Amy Bryant, ‘Do Teachers Know More about Specific Learning Difficulties than 

General Practitioners?’ (2005) 32 British Journal of Special Education 122. 
7 ibid. 
8  K Kanagendran and A V Caldera, “Teachers' Knowledge on Symptoms, Attitudes, and Classroom Teaching Strategies for Specific 

Learning Disabilities: A Study among Tamil Speaking Primary School Teachers in the Nuwara Eliya Educational Zone, Sri Lanka” 
(UoK Repository Home January 1, 1970) <http://repository.kln.ac.lk/handle/123456789/25679> accessed December 30, 2022.   
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A recurring significant element discussed in the teacher education literature review is that a student’s 

classroom teacher plays a huge role in determining that students receive worthwhile education.9 Thus, 

they should be educated with proper in-depth knowledge about the existing disorders to be able to 

provide right to education for all. In most instance these students are misunderstood under the label 

of “development disorder” and sent to special schools governed by the Disabilities Education Act (DEA) 

and identifies these students within the same scope. As stated previously, there is a general lack of 

laws to distinguish and facilitate the student with learning disorders under a separate law and entity 

which will support student progression by receiving adequate attention in learning. They can be taught 

in an inclusive education set up.10 

 

WHY IS EDUCATION IMPORTANT? 

The right to education: One of the most important tools available to mankind for enacting significant 

internal and external change is education. It is now undeniably true that information is a very potent 

asset as the globe has developed. Education, as a result, becomes a crucial instrument in encouraging 

kids to build a path to a better and more sustainable future for the globe. This implies that a school 

must, where necessary, make the necessary modifications to ensure that a student with a disability 

can access and participate in education on an equal footing with other students Education is an asset 

which should be accessible by every individual which is why the legal market has introduced different 

laws and regulation to prevent the tight to education. Education has become multidimensional in that 

it now includes social, economic, and cultural components. Due to its commitment to a person's 

personality's upkeep, it acquires social relevance. In terms of finances, it makes it possible for people 

to live their lives independently and without being dependent on anyone.  

 

                                                           
9  Elizabeth Wadlington and Patrick Wadlington, ‘Teacher Dispositions: Implications for Teacher Education’ (2011) 

87 Childhood Education 323. 
10  Nicole Schrat Carr, ‘Increasing the Effectiveness of Homework for All Learners in the Inclusive Classroom.’ (2013) 

23 School Community Journal 169. 
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THE CURRENT SITUATIOIN IN SRI LANKA  

It has been declared that statistically Sri Lanka holds the highest literacy rate in comparison to all the 

other South Asian Countries. Sri Lanka takes pride in announcing that its literacy rate is above 92%.11 

However, the question is does this percentage cover all the students with different scopes and 

boundaries? Does this percentage satisfy individuals of every kind? It is evident that Sri Lanka as a 

nation has been taking many approaches in the educational system to improve the quality of 

education.12 Although this is an accomplishment, the system has fallen short of meeting the needs of 

pupils from other scopes – especially who have learning disorders. Even though the legal architecture 

of Sri Lanka discourages discriminatory approaches to education, there is always a visible failure in 

attempting to satisfy the rights of the students with Specific learning disorders. In Sri Lanka, the 

government still could not prevent the high drop-out rate of students from high school which has 

remained as a constant feature for the past couple of decades. Children who deal with Specific learning 

disorders often miss the standard benefits of schools due to less care exercised by the government 

and teaching professionals. 

 

As a third world nation, Sri Lanka still lacks national level identification scheme and treatment for a 

Specific learning disorder.13 According to the research evaluating the competence of teachers on a 

Specific learning disorder, it was discovered that only special education teachers had received training 

on these psychological impairments. Most of the other elementary school teachers in the same study 

had heard about these disorders but was unclear what exactly it was.14 

 

 

                                                           
11  Liyanage (n 1). 
12  Ibid. 
13  Darshani Hettiarachchi, ‘An Overview of Dyslexia’ (2021) 50 Sri Lanka Journal of Child Health 529. 
14  Samudra Senarath, ‘Teachers’ Knowledge about Dyslexia in Sri Lanka’. 
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LAWS THAT PROTECT THE STUDENTS WITH LEARNING DISORDERS 

Since the 1970 Act, which declared all children of compulsory school age had the right to education, 

there has been much discussion over the expansion of the right to education for all. As a result, it was 

important then to increase the educational system's quantitative size. The 1978 constitution set the 

principle that the public authorities are obligated to preserve each citizen's right to receive an education 

in accordance with their preferences and needs.15 

 

Students with learning difficulties also have the right to a specialized curriculum and examinations 

under the Disability Discrimination Act of 1992 (DDA).16 The DDA seeks to ensure that all students have 

equitable access to the curriculum and the opportunity to demonstrate their skills, knowledge, and 

understanding alongside their peers.17 

 

The UN Convention on the Rights of the Child, which was overwhelmingly ratified by the UN General 

Assembly in November 1989, upholds the rights of children. Article 28 and 29 formally recognizes the 

right to education and article 28 draws special attention for the state parties to protect the right of 

children to an equal opportunity. It mandates that the States:  

1. Ensure that all children receive free and compulsory primary education;  

2. Ensure that all children have access to education and career guidance;  

3. Take steps to promote regular attendance at schools and lower dropout rates;  

4. Ensure that school discipline is administered in a way that respects the child's human dignity 

and is in accordance with the Convention;18 

 

                                                           
15 Michael Salerno, ‘Reading Is Fundamental: Why the No Child Left Behind Act Necessitates Recognition of a 

Fundamental Right to Education’ (2006) 5 Cardozo Pub. L. Pol’y & Ethics J. 509. 
16  Caroline Gooding, ‘Disability Discrimination Act: From Statute to Practice’ (2000) 20 Critical Social Policy 533. 
17  Ibid. 
18  Gerison Lansdown and Ziba Vaghri, ‘Article 28: The Right to Education’ (Springer, Cham 2022). 
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Governments are required by Article 28 to offer education based on equal opportunity.19 This idea is 

supported by Sri Lanka's educational policy. However, there are issues. The UN Committee on the 

Rights of the Child voiced concern that many children with specific learning disorders are being ignored 

in the Sri Lankan education system. Article 27 of the constitution of Sri Lanka states that “the complete 

irradiation of illiteracy and the assurance to all persons of the right to universal and equal access to 

education at all levels.” But Sri Lanka lacks laws to individually protect the students with Specific 

Learning Disorders.  

 

In general, those with learning impairments have IQs that are ordinary or above normal. Between a 

person's potential and what they do, there often seems to be a gap. Because of this, learning difficulties 

are sometimes referred to as "hidden disabilities" because the individual may appear to be completely 

"normal" and to be very bright and brilliant, but may not be able to display the skill level expected of 

someone their age. However, there are different problems they face from the external forces which 

detain them excelling in their academics.  

 

It is a lifetime problem to have a learning handicap; it cannot be cured or rectified. But those who have 

Specific learning disorders can progress and improve in school, the workplace, interpersonal 

relationships, and the community with the right help and intervention. Thus, the legal framework 

should address the concerns of these students who are unfocused in the society.  

 

PROBLEMS FACED BY THE STUDENTS WITH LEARNING DISORDERS  

• Discrimination within the school systems 

According to a recent study by the UN Human Rights Office, school systems have implemented 

discriminatory strategies toward students with disabilities that may result in depriving them of their 

right to an education. This study emphasizes the importance of structuring a proper mainstream school 

                                                           
19 Ibid. 



   

 

269 
 

cultures, policies, and practices to meet the needs of all students, including those with any impairments 

and the laws should be governed accordingly. The platform provided by inclusive education allows for 

the rejection of stigma and prejudice. Additionally, it helps people with impairments to fully engage in 

society. These people often experience disproportionally higher rates of unemployment. However, 

many professionals are wary of the concept of inclusion and would prefer delivering instruction outside 

of the typical classroom.  The “Centre for Studies in Inclusive Education (CSIE)”, a non-profit 

organization founded in 1982, works to advance inclusive education as a fundamental human right for 

all children.20 

 

According to recent research conducted by UNICEF it has been identified that students with various 

disabilities love to be educated under traditional classrooms - yet, fear the perceptions of their peers, 

while even teachers and parents have a step back approach in inclusive education for students with 

specific learning disorders. It is an inevitable fact that students with learning disorders have always 

been looked down upon by their other peers and have been excluded from groups in various activities. 

It is a common practice in school classrooms to discriminate individuals who look or behave differently 

from others. This study is a reflection that the society is not yet adopted to accept others for who they 

are, and this discriminative approach towards those who deal with different disorders, makes it difficult 

to cope up with emotional hurt and academics at the same time. In the year 2020, a student with 

dyslexia attempted suicide after writing a note which stated that his peers are responsible for the 

death as they bullied him.21  

 

The right to education for all without any discrimination provides an equal opportunity, especially for 

those with some disabilities. To achieve this, Convention on the Rights of Persons with Disabilities 

(CRPD) states the importance of an inclusive education.22 Thus, students with learning disorders should 

                                                           
20 Carr (n12). 
21 Geetha Shantha Ram, ‘Dyslexia in Singapore’, The Routledge International Handbook of Dyslexia in Education 

(Routledge). 
22 Marianne Schulze, ‘Understanding the UN Convention on the Rights of Persons with Disabilities’ (2010) 1 Advocate 1.  
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be accommodated in mainstream education without any discrimination. Due to a disability, some 

pupils are denied access to the educational system without being given any other educational options. 

Others are separated from the other kids and sent to schools that are tailored to address a specific 

impairment, typically under a special education system. Finally, some students are included in regular 

schools if they can conform to their requirements.  

 

• Unawareness among teaching professionals.  

The demands of some diverse learners are frequently unmet by educators because of inadequate 

training. The educators in schools often fail to recognize the students with specific learning disorders 

which result in the students’ poor academic performance eventually leading to high school dropouts. 

The school system often focuses on the black and white thinking of categorizing students as 

academically good and bad based on the grades obtained. This is purely performed by the teachers 

due to lack of training they received on understanding the psychology behind learning. According to a 

study by Hettiarachchi23 most teachers are disempowered to serve special needs students in their 

classrooms because they are unaware of inclusive techniques and lack understanding about them. 

Thus, some people do not be evaluated until they are in post-secondary school or are adults working. 

Some people with learning disabilities may never be evaluated, and they may live their lives without 

ever understanding why they struggled in school, why they struggle at work, or why they struggle in 

their personal and social connections. Thus, lack of qualified teachers in many schools across Sri Lanka 

is an obvious issue. 

 

Due to the lack of support received by the students with specific learning disorders, the country is 

losing many capable citizens who could contribute more to its growth. This is one such reason for Sri 

Lanka to yet remain as a developing country. It is true that many students are suffering globally due 

                                                           
23 Shyamani Hettiarachchi and Ajay Das, ‘Perceptions of ‘Inclusion’ and Perceived Preparedness among School 

Teachers in Sri Lanka’ (2014) 43 Teaching and Teacher Education 143. 
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to these disorders. However, other countries have been taking prominent measures to provide them 

with adequate support and increase the quality of education- while Sri Lanka is failing at it.  

 

RECOMMENDATIONS 

• A legal framework which mandates special training for teachers  

It is important to understand that having a learning disorder means the student might struggle in one 

or more areas of learning but can show prominent skills in other areas. Thus, they only require a small 

amount of support from their immediate surroundings and people to enhance their lives. Their overall 

intelligence cannot be measured due to few grey areas in learning, for school administrators and 

instructors, the formation of regulatory bodies like to bar councils for attorneys is critically essential. 

In the case Hall by Hall v. Vance County Bd. of Educ.24 the student’s disorder was negligently treated 

by the school authorities which led to the worsening of the student’s condition.  

 

It would compel rigorous adherence to a set of prerequisite requirements that the teachers must fulfil. 

As required actions against instructors may be taken, a sense of accountability is also bought in. The 

teaching professionals should be supported with constant workshop about the psychology behind 

learning and how to use techniques to accommodate students with learning disorders while letting 

them enjoy the benefit of a regular classroom. Learning psychology should be made compulsory by 

law for educators.  

 

• Making psychology a mandatory subject at school level  

Learning psychology can lead to comprehend human behavior more easily and become an empathetic 

individual without judgements. Psychology is a crucial part of human life, not just academically but 

also for the understanding of day-to-day life. If students are made to learn psychology, there would 

be less stigmas attached to accommodating students with specific learning disorders in school and 

                                                           
24 Hall By Hall v Vance Cty Bd of Educ (1985) 774 F 2d 629 (Court of Appeals, 4th Circuit). 
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peers would be more understanding and helpful. This also can help students understand their own 

disorders without any difficulty and be able to report to the teachers for extra help. Recently, 

STARBUCKS lost a case against an employee due to disability discrimination. The employee was 

falsely accused of falsifying paperwork when she had merely misunderstood the numbers that she 

was responsible for recording with complete innocent intentions.25 This indicates the importance of 

knowledge of psychology for every individual, to be able to co-exist and help those who are in need.  

 

• Open gates for mainstream education  

“The No child is left behind act (2001)” for schools and states fail to make adequate progress by 

excluding students from standard mainstream classrooms.26 It is important to understand that specific 

learning disorders are far different from development disorders. They are not in the requirement of 

special schools; they are only in the requirement of special techniques of teaching. Education systems 

should encourage the transfer of students with learning disorders from special to mainstream schools 

and ensure non-discrimination by making appropriate accommodations. A platform for combating 

stigmatization and discrimination is provided by inclusive education. This includes removing obstacles 

that prevent or limit their participation in the general education system. It also makes it possible for 

people with disabilities to fully engage in society. To guarantee that children with disabilities have 

equitable access to inclusive, high-quality, and free primary and secondary education, school curricula, 

pedagogies, and testing procedures should be modified. Students with disabilities should also receive 

accommodation, thus steps should be taken to remove any psychological, physical, socioeconomic, and 

communication hurdles. Children with specific learning disabilities eligible for special education service 

or accommodation at school under Individuals with disabilities in education Act.  

                                                           
25 ‘Starbucks Employee Wins Dyslexia Discrimination Case’ (9 February 2016) <https://www.bbc.com/news/uk-

35521061> accessed on 28th June 2022. 
26 Michael L Hardman and Shirley Dawson, ‘The Impact of Federal Public Policy on Curriculum and Instruction for 

Students with Disabilities in the General Classroom’ (2008) 52 Preventing School Failure: Alternative Education 
for Children and Youth 5. 
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The future of Sri Lanka's children with special needs will undoubtedly be secured if these tactics are closely 

examined, and they will also help overcome some obstacles to the promotion of inclusive education. 

 

CONCLUSION 

Legally speaking, the students with specific learning disorders are entitled to specific services that will 

aid in overcoming and accommodating their learning difficulties. Additionally, shielded against unjust 

and unlawful discrimination by all the regulations and laws discussed above. In other words, once you 

have been diagnosed, you have a right to adjustments that will let you compete as a student in class 

or as an employee at work. Sri Lanka should introduce new laws to protect and support the rights of 

students with specific learning disorders under a separate entity, and the existing laws should be 

implemented more efficiently. However, in the opposite side of the spectrum, laws are ineffective 

without public support. Laws and public are inter-related components. Thus, a balanced functioning is 

a requirement to regulate society and developing advocacy abilities for oneself is essential. Since 

information is power, knowing these guidelines will improve your or your child's life and academic 

success. 

 

It is undeniable that education helps many communities around the world improve, making it a 

fundamental human right. While the Right to Education ACT is a good first step in that regard. However, 

improvements brought about by this act have not yet been felt, observed or exercised to the maximum 

capacity by law or public of Sri Lanka.  Only a handful of the obstacles that arise during actual practice 

and execution are described above but there are significantly many more to it. The Act must now 

prioritize increased modifications to qualitative improvements to education and preventing 

discrimination. 
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“An Eclipse Casting a Shadow over Financial Markets” Proposing 
an idea to Resolve the Current Financial Status of Sri Lanka 

 

ABSTRACT 

The rise in the inflation of food, medicine and commodities of basic needs is because of the downfall and the 

depletion of foreign reserves within Sri Lanka and all of this is due to none other than corruption taking place by 

those who are in power. The purpose of this research paper is to explore what forex trading is and its brief history 

and how all of the trade started with trading spices all the way to internet trading and how it has taken its place 

on the top and how it could an idea which could solve the dollar crisis or it could be the potential first step to solving 

major issues faced by Sri Lanka during these harsh times of a power struggle. Using cross-sectional analysis, 

comparing and contrasting the UK and the US and its laws which govern the financial trading done by an individual 

and pondering the question “what if trading is implemented in Sri Lanka” the outcome from such an endeavour 

would be a phenomenal change in this collapsing economy. In analysis, the Wyckoff terminology and its laws have 

made a large impact on most traders in the modern era. Recommending some solutions in order to implement and 

introduce such an idea as forex to Sri Lanka during these troubled times may prove to be a challenge and coming 

up with laws to protect both the trader as well as the government must be the main priority.  

 

Keywords: Dollar crisis, Foreign exchange, Trading, Wyckoff, Solutions.  
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INTRODUCTION 

This paper seeks to explore an idea through which the dollar crisis could be averted or at least get one 

foot closer to solving the foreign debt that Sri Lanka has accumulated over the years. If Sri Lanka 

legalizes forex trading and only licensed individuals with the right knowledge can trade, then the 

government could tax those individuals and it is to be noted those very individuals would be earning 

their living in dollars.  

 

A country with such beauty which has always been since the age of kings has fallen to anarchy and 

now has fallen to a sorry state where a majority of people have fallen victim to the major mistakes 

made by the Government of Sri Lanka. What could be the circumstances which led to the so-called 

dollar crisis? Are there any potential ideas to mitigate those mistakes or at least get one foot in the 

door to resolve these issues? And if there is such an idea what laws should be implemented in order to 

govern and supervise the said idea? These research questions are answered in this research paper.  

 

The objective of this research paper is to have a deeper understanding and to explore an idea which 

has the potential to solve major financial issues faced by Sri Lanka.  

 

This research is guided by the proposition which allows individuals to trade forex and in theory, could 

be a potential step towards resolving the dollar crisis faced by Sri Lanka. Contrasting and comparing 

the results of other countries such as the US and the UK and how they regulate trading, Sri Lanka could 

also implement similar laws to govern and regulate forex trading.  

 

The term forex or fx refers to the exchange of one currency with another depending on the exchange 

rate. This forex market is the largest financial market in the world, where almost 6.6 trillion dollars 

move and are traded daily.1 In simple terms, money is what is traded or currencies. All of the foreign 

                                                           
1BabyPips.com, “What Is Forex? A Beginner's Guide” (BabyPips.com, April 16, 2021)  
<https://www.babypips.com/learn/forex/what-is-forex> accessed December 7, 2022.   
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exchange which takes place today date back to 6000 BC when the barter system was first introduced. 

The exchange of goods for other goods such as salt and spices was popular during that era and in the 

6th century. Later through the ages came gold coins, the gold standard, Bretton Wood Accord, switching 

to a free-floating system, Plaza Accord, Maastricht Treaty and finally came the age of internet trading 

where one could trade currencies with just one click sitting in front of a screen right from home.2  

 

The forex market never sleeps as it runs 24 hours a day from Monday morning to Friday evening which 

means that an individual can trade currencies part-time basis and the fact that one would only need to 

deposit a small amount of money to trade with a larger value which the technical term would be 

leverage is astounding. The forex market is liquid which means the market moves more than 6 trillion 

dollars a day and a day trader can buy or sell any currency he wishes.  

 

When compared to the stock market trading forex is much simpler as a stock trader would have to look 

into every aspect of the company one would seek to invest. However, the market is indeed 

unpredictable but with insider trading, an individual trader would have no technical edge over the 

manipulation of the markets which is a major downside to trading stocks the same could be said for 

the forex market as well which is the main reason behind the competition among the traders. For a 

forex trader to win a particular trade another trader has to lose. Financial markets take this as an 

advantage which would be discussed later in the paper and this is the main reason why financial 

institutions are at the top of the trading food chain.  

 

In the US and in the UK, there are certain laws and regulations which are in place to protect the trader 

as well as the government. A comparison can be made between those countries and Sri Lanka.  

 

 

                                                           
2  Atfx, “History of the Foreign Exchange Market: How Did Forex Start?” (History of the foreign exchange market | 

How did Forex start?, November 7, 2022) <https://www.atfx.com/en/analysis/trading-strategies/history-of-
forex> accessed December 7, 2022.  
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COMPARATIVE STUDY BETWEEN THE US AND THE UK 

The US Standpoint  

The standpoint in the US is that trading forex is completely legal as long as one would abide by the 

laws set out by the government and the tax requirements are met.3 In America, there is an organization, 

the Commodity Futures Trading Commission (CTFC)4 which regulates to protect retail traders from 

fraudulent and market manipulation by the whales who dominate the markets in the same industry 

how they manipulate the market would be explained below. The CTFC, in the modern era of business 

and trade, regulates cryptocurrencies such as bitcoin to maintain their integrity and its value.  

 

Brokers, based in America must accept periodic reviews and audits to assess whether or not those 

organizations adhere to the laws and regulations which are set by the governments and accordingly 

they are supposed to honour their trading contract with each of their clients or else their brokerage 

license would be revoked. The downside of those brokerages is that they should be able to cover all 

the investments which were made by their clients.  

 

Even though the pandemic, the US dollar is still the principal currency in international foreign exchange. 

Which is the main reason why the country’s currency is always compared using the American dollar 

and even indices such as gold is pegged with the dollar.  

 

Under Section 1256 of Forex Trading Law5, it is not necessary to file taxes under section 9886 but 

instead, section 1256 can be filed and the benefit of this is that 60% of the annual earnings will be 

taxed constantly at a fixed rate of 15%. There are many variations of taxes in America that one would 

be obliged to pay such as income tax and which falls under personal income and it depends on the 

                                                           
3“US Tax in Forex Trading: How Much Do I Pay? [2022 Update]” (AudaCity, July 15, 2022)  
<https://www.audacitycapital.co.uk/trading-guides/forex-for-beginners/trading-tax-us/> accessed December 7, 2022. 
4 The Commodity Futures and the Tax Commissions 1974. 
5 Tax Code US. 
6 Ibid.  
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individual’s earnings. Corporate tax is for organisations which engage in foreign currency trade such 

as brokerages. The capital gain tax rate is between 28-35 % and finally, there is stamp duty which is 

imposed on the value of financial contracts not denominated in US dollars.  

 

The UK Standpoint 

In the UK, just like in America, trading forex is legal and the forex traders are taxed according to their 

yearly earnings but two types of traders do not require to pay any tax of any kind.  

• Day traders hold their positions for less than a week and these individuals are not taxed 

because it considers being a short-term trade.  

• Part-time traders only make a profit from the forex market once in a while and they 

would rarely meet His Majesty’s Revenue & Customs (HMRC).7 The HMRC clearly states 

how much tax is required to be paid by an individual.8 

 

The Financial Services and Markets Act (2000)9 has given the power to the Financial Conduct Authority 

(FCA)10 to oversee the forex industry within the United Kingdom. The main reason behind its 

establishment is to seek out fraudulent brokerages which would scam beginner retail traders.11 

 

HRMC would assess to determine if one is a gambler or a day trader such as how long a trade last. 

Assets and products involved in your trading and quantity and frequency of all of one’s trades. This 

alone would determine the amount of tax that one should pay to the government.  

 

                                                           
7  Her Majesty’s Revenue and Customs 2005. 
8 “UK Tax in Forex Trading: How Much Do I Pay? [2022 Update]” (AudaCity, July 15, 2022)  
 <https://www.audacitycapital.co.uk/trading-guides/forex-for-beginners/trading-tax-uk/> accessed December 7, 2022. 
9  The Financial Serves and Markets Act 2000. 
10  Financial Conduct Authority 2013. 
11  D. Marsden, “Common Laws and Regulations of the Forex Markets” (Lawyer Monthly | Legal News Magazine, 

June 19, 2018) 
 <https://www.lawyer-monthly.com/2018/06/common-laws-and-regulations-of-the-forex-markets/> accessed 

December 7, 2022. 
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Self-employed traders would be taxed depending on their earnings. If one manages to earn below 

£50,000 then he would only have to pay 10% and if one manages to earn more than £50,000, he would 

be liable to pay 20% because this would be considered a capital gain. 

 

CRITICAL ANALYSIS 

Wyckoff’s Method of Trading Forex 

Trading forex is extremely difficult and requires a lot of patience as well as experience. A seasoned 

trader would know how and when the trades should be taken. One of the popular ways in which most 

traders in both the US and the UK, is to take a trade and follow the footprints which were left behind 

by the financial institutions. The institutions manipulate the markets in order to grab liquidity (money 

invested by retail traders) and force the retail traders to lose their invested money. If one were able to 

track the institutional moves then that particular individual would be able to potentially make a profit 

one such individual is Richard Wyckoff, a retail trader who came up with the Wyckoff theory which 

would predict the movements of the markets by identifying the footprints of financial institutions. He 

came up with 3 laws: 

 

The law of supply and demand determines the price direction. This principle is central to Wyckoff's 

method of trading and investing. When demand is greater than supply, prices rise, and when supply is 

greater than demand, prices fall. The trader/analyst can study the balance between supply and 

demand by comparing price and volume bars over time. This law is deceptively simple, but learning to 

accurately evaluate supply and demand on bar charts, as well as understanding the implications of 

supply and demand patterns, takes considerable practice. 

 

The law of cause and effect helps the trader and investor set price objectives by gauging the potential 

extent of a trend emerging from a trading range. Wyckoff's “cause” can be measured by the horizontal 

point count in a Point and Figure chart, while the “effect” is the distance price moves corresponding to 

the point count. This law's operation can be seen as the force of accumulation or distribution within a 
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trading range, as well as how this force works itself out in a subsequent trend or movement up or down. Point and 

Figure chart counts are used to measure a cause and project the extent of its effect. (See “Point and Figure Count 

Guide” below for an illustration of this law.) 

 

The law of effort versus result provides an early warning of a possible change in trend in the near future. 

Divergences between volume and price often signal a change in the direction of a price trend. For example, when 

there are several high-volume (large effort) but narrow-range price bars after a substantial rally, with the price 

failing to make a new high (little or no result), this suggests that big interests are unloading shares in anticipation 

of a change in trend.12 

 

SRI LANKAN STANDPOINT 

From the research, it is quite evident that Sri Lanka’s imports are far greater than its exports which led to the downfall 

of the rupee. At the end of 2019, Sri Lanka possessed 7.6 billion dollars which drastically dropped to $250 million in 

a matter of months for this reason Sri Lankan government banned the imports of fertilizer for which the President at 

the time admitted to being a mistake. The Government also blames the global pandemic which according to them 

has affected tourism trade which is apparently how the country originally earned dollars from. All of this has led to 

fuel shortages which disrupted the working force and the schools were forced to shut down the food supplies and 

the medicines which are used to treat major illnesses were limited and affected almost all the citizens in the country. 

The central bank has blocked depositing money with the brokerages because many people in the past have traded 

without using a proper rule-based system and have lost a significant amount of money.  
 

The CBSL has ended the ban on forward foreign exchange transactions in Banking Act Direction No. 1 of 2022 and 

the ban had prevented banks from providing facilities for the forward sale and purchase of foreign exchange to 

importers and their counterparts this ban was applied on 25th April 2021. It is true that Sri Lanka is a developing 

country and would like to keep its assets in reserve as much as possible which is the main reason why forex trading 

for a private individual is banned.  

                                                           
12 “The Wyckoff Method: A Tutorial” (The Wyckoff Method: A Tutorial [ChartSchool])  
 <https://school.stockcharts.com/doku.php?id=market_analysis%3Athe_wyckoff_method> accessed December 7, 2022.  
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There are certain financial brokers who are licensed and regulated by the Central Bank of Sri Lanka and some 

examples are Central Forex and Money Brokers Ltd., First Alliance and Money Brokers Ltd., Vishwin Money & 

Exchange Brokers Ltd. and many more. All these organizations are licensed and governed by the Department of 

Foreign Exchange Central Bank of Sri Lanka and this allows a select few individuals to carry out trading practices. 13 

 

For this research paper, two individuals have been interviewed regarding the subject who had similar views on the 

matter at hand and upon their request, their identity is kept anonymous, the first individual henceforth would be 

referred to as A and the other as B. A strongly believed proposing such an idea would make a significant 

improvement in the economy but he was reluctant because there would be an abuse of power by corruption which 

is taking place in the country and traders would fall right into their hands and be forced to play by the rules set by 

those who are in charge. B supported the idea but the reasoning behind his agreement is that he would be able to 

view the fallen country as taking a step forward towards the country’s development.  

 

And according to the FEA14, no individual is permitted to part take in trading in the forex market. And according to 

the Exchange Controller Department15 of Sri Lanka, trading forex is a punishable offence. As mentioned above 

trading forex is no easy task. But what is an opportunity given to all the forex traders and that same forex trader 

earned dollars? The government could tax those individuals depending on their earnings and use that money to 

resolve issues which affect the country dearly.  

 

CONCLUSION 

This research paper firstly discusses the standpoints of the UK and the US and also the laws that govern and 

regulate trading forex in these respective countries. Moreover, a theoretical approach though which one could 

                                                           
13 “Primary Dealers” (Sri Lanka Forex) <https://srilankaforex.org/primary-dealers.php> accessed December 7, 2022.  
14 Foreign Exchange Act 2017. 
15 Exchange Controller Department under Section 5(1) and Section 7(a). 
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follow the footprints left behind by the financial institutions who move the market in their own favour could be 

done by following the Wyckoff Theory and the 3 laws he has set forth.  

 

When comparing the UK and the US with Sri Lanka, the laws on trading forex are completely the opposite. While 

it is completely legal in those countries it is not in Sri Lanka. According to the Foreign Exchange Act 16 (FEA) and 

under the Exchange Control Act17 trading forex is a punishable offence. But if one was allowed to trade under 

certain conditions which are laid down by a newly implemented statute then the government could tax those 

licensed individuals a certain percentage from their earnings as tax and use that taxed amount to clear the foreign 

debt that have accumulated over the years and to revitalize the foreign reserves in Sri Lanka. Forex trading alone 

is not enough but it is one solution to restart the entire financial situation and in theory, this could be a step closer 

to resolving the dollar crisis faced by the Sri Lankan economy.  

 
RECOMMENDATIONS 

1. There should be laws and regulations which govern the individuals who part takes in trading forex in order to 

protect them from government corruption. Since there are no current laws other than the fact that forex trading is 

banned, taxes would be charged at a high amount by corrupt government officials who would pocket the 

difference. A statute should be made by the parliament to state all the laws and regulations clearly such as how 

much of a percentage would an individual trader would have to pay annually to the government and to limit the 

powers given to the person in charge. This would set boundaries and protect the traders from being leveraged.  

 

2. The government should only let experts with the right knowledge and experience because when an amateur is 

given permission to trade forex all he would do is take trades impatiently and lose all the money which he had 

invested. Many people not only in Sri Lanka believe forex trading to be a ‘get rich scheme’ and the only reason 

they would believe such a thing is because of the numerous numbers of scammers that are trolling the internet. 

Scammers and gurus show their lifestyle by riding luxury cars, golden Rolexes and massive mansions to convince 

                                                           
16 Ibid. 
17 Ibid. 
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people to join their paid course which many people would believe and actually do fall for. This is why only a 

seasoned trader should be given permission to trade in the forex markets.  

 

3. The problem of weeding out the amateurs from experts can be solved with a simple solution. There are certain 

organizations set up in both the UK and in the US which after passing their challenges would give funds or capital 

to the trader to trade from. These organizations would keep a percentage of the monthly income as the 

commission for granting those funds. The challenges offered by these organizations are not free. This same 

method can be used in Sri Lanka and offer challenges to all those who are interested in trading forex and instead 

of granting funds the government could issue a special trading license for all those who pass the challenge and 

wish to trade for a living.   

 

4. Motivating individuals to take part in these challenges to increase the number of traders in the country by 

showing positive results of trading and giving them a proper introduction to the way taxes are charged and 

providing them with all the pros and cons of trading before they sign up.  

 

5. The statute must encapsulate the limit to which an individual can trade up to in a month, if one does exceed the 

amount, he is supposed to earn then the government can charge a higher tax rate in order to set an example.  

 

All of these recommendations may be used to regulate and govern trading forex and why only seasoned traders 

should be the ones to take part in trading. How to weed out the amateurs, motivating and setting limitations to 

forex traders. Legalising trading forex in Sri Lanka could be the missing piece from a jigsaw puzzle which is the Sri 

Lankan economy and this missing piece would have the potential to solve the dollar crisis and complete the puzzle 

and restore the country, Sri Lanka.  

 

One thing to keep in mind is that history always tends to repeat itself even in the foreign exchange market. 
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ABSTRACT 

This article analyses the issues of climate change and pollution in Sri Lanka and how Sri Lankan citizens can fulfill 

their duties to reduce these challenges. The methodology utilized to gather information was secondary sources 

such as books, journal articles and governments’ reports. This article examines how human activities cause 

pollution and hence it has resulted in climate change. Conversely, it has impacted not only on the environment, 

but, also on almost all the human rights - such as right to a health environment, right to life, right to food and right 

to health, etc.  However, though Sri Lanka has no fundamental right to a healthy environment guaranteed under 

the 1978 Constitution, the article argues that it could be invoked by the putting more emphasis on the Fundamental 

duties vested on the citizens. Pursuant to Sri Lankan constitution Article 28(f) states that ‘every person in Sri Lanka 

has duty to protect nature and conserve its riches’. The lacuna in the constitution on environmental rights is argued 

to be fulfilled by focusing on this duty, which will make human beings more cautious towards their environment 

and hence would reduce pollution and climate change. 
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INTRODUCTION  

The major challenge that the world is currently experiencing is climate change. Climate change is defined by the 

United Nations Framework Convention on Climate Change (UNFCC) as a change that is directly or indirectly linked 

to human activity and that modifies the structure of the global atmosphere in addition to natural climate variability 

that has been observed over comparable time periods. Climate change is linked to several of the most significant 

types of environmental pollution, including noise pollution, light pollution, water pollution, air pollution; Etc. 

Climate change and environmental pollution have become international concerns because chronic and emerging 

pollutants contribute to climate change. 

 

There was a 95% probability that human activity had caused our plant to warm during the last 15 years, 

according to the IPCC Report which was released in 2014. Therefore, it is undeniable that human activity 

is the key cause of the current climate change. The physical environment is impacted by humans in a 

variety of ways: pollution, burning fossil fuels and deforestation changes. These kinds of changes have 

contributed to climate change. With the development of the planet, human activities are causing 

pollution to increase massively.  

 

The many industries contributing to Sri Lanka's economic growth are related to the nation's overall 

development. These industries (Factories, housing, commercials, and agriculture) are some of the top 

sources of environmental pollution, and many of them have a tremendous deal of potential to harm 

the environment. Various factors contribute to pollution, such as noise, industrial chemicals, solid 

waste, air, and water. 

 

This article mainly examines environmental pollution and climate change in Sri Lanka. Currently, 

environmental pollution is occurring on an unprecedented scale throughout Sri Lanka. Sri Lanka has 

significantly industrialized and developed its economy as a developing nation, both of which result in 

increased energy consumption. There are various environmental challenges in Sri Lanka currently, but 

deforestation, plastic pollution, water pollution, and air pollution are the most detrimental and 
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increasing issues. Some of these are a direct outcome of human activities, whilst others are incidental 

outcomes of a series of actions and reactions. Pollution of air is a major environmental issue in Sri 

Lanka. The below figure 1- the massive quantity of gas and emission from power plants and industries, 

organic waste burning, and vehicle emission are the most significant causes of air pollution 1. According 

to the World Health Organization, methane and black carbon are two potent, short-lived climatic 

pollutants that cause climate change. 

 

Another major environmental issue in Sri Lanka is water pollution. Water pollution in Sri Lanka is mostly 

caused by residential, agricultural, and industrial activities. Due to the greenhouse gases that plastic 

releases as it degrades over time, plastic pollution also threatens the climate. Apart from those stated 

above, many other types of pollution contribute to climate change.  

 

 

 

                         

 

 

 

 

 

                         

 

 

Figure- 1: Causes of Air Pollution in Sri Lanka 

         Sources: Prepared, based on the statistic of NBRO report, (2018, 2019)  

                                                           
1 Chiran Ranaraja, Udara Arachchige and Kohilan Rasenthiran, Environmental Pollution and Its Challenges in Sri 

Lanka (2019) 8 IJSTR 417. 
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The risk of harmful natural events increases if we behave more slowly and for longer periods of time. 

There are various ways that climate change impacts in Sri Lanka. Changes in the natural world have 

significant effects on humanity. Figure 2 illustrates some of these areas of how people's lives are being 

impacted by climate change2. To reduce these impacts, everyone has to take action immediately. It 

implies that they are putting their own lives at risk due to climate change caused on by human activity. 

Conversely, it has impacted not only on the environment, but, also on almost all the human rights - 

such as right to a health environment, right to life, right to food and right to health, etc. However, though 

Sri Lanka has no fundamental right to a healthy environment guaranteed under the 1978 Constitution. 

 

 
Figure-2: Indicate Raising Livestock 

 

                                                           
2 Kinzang Dorji, Pollution and Climate Change (Research Gate, December 2014)  
 <https://www.researchgate.net/publication/286112304_Chapter_8_Pollution_and_Climate_Change> accessed 29 

October 2022. 

https://www.researchgate.net/publication/286112304_Chapter_8_Pollution_and_Climate_Change
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However, the Sri Lankan Constitution has two important provisions relating to the environment. 

Pursuant to Sri Lankan constitution, article 27(14) declares that the State has a responsibility to 

"protect, preserve, and improve the environment for the benefit of the community” and article 28(f) 

states that ‘every person in Sri Lanka has duty to protect nature and conserve its riches’. This article 

will analyze whether a lack of right to healthy environment in our constitution impacts climate change. 

However, citizens have a duty to protect the environment; can that duty fulfill the right, therefore, can 

we reduce environmental pollution and avoid climate change?  We have a duty to protect the 

environment as humans. A duty is sufficient. To have a right is not required. When the duty is 

performed, rights will eventually result from protecting the environment. A healthy environment will 

be creating automatically as a result.  This research article is significant since it is attempting to 

establish a link between fundamental rights and duties. Therefore, this article investigates the 

environmental rights and duties taking the approach of doctrinal method – which is more effective to 

use secondary sources to study the existing scientific background of environmental pollution caused 

by climate change and the domestic and international legal framework of environmental rights. 

 

There, the United Nations Universal Convention on Human Rights, Paris Convention, United Nations 

Convention on Economic and Social Rights, Asian Development Bank reports, World Health 

Organization Reports and World Bank reports were used to obtain information. Also, to study local law 

and climate and environmental changes, government constitutions, local ordinances on environmental 

laws, etc. were consulted as secondary sources. 

 

LITERATURE REVIEW  

In carrying out the literature review related to this research, primarily international studies, discourses, 

and local issues related to climate profit and environmental rights and its impact were studied. 
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There, “Frequently Asked Questions on Human Rights and Climate Change”3 published by the OHCHR 

was studied. It analyzes how climate change affects the enjoyment of human rights and discusses the 

basis of securing these environmental rights through the United Nations Universal Convention on 

Human Rights, the United Nations Convention on Economic and Coexistence Rights and other 

declarations and how it affects human life. OHCHR advocates for urgent and determined climate 

change mitigation and adaptation, and a rights-based approach to climate action. 

 

The OHCHR asserts that environmental rights must be pursued through effective international 

cooperation based on the principles of equity, accountability, inclusion, transparency, equity, and non-

discrimination. States Parties to the Paris Convention have recognized the importance of human rights 

in climate action, and States Parties have agreed to "respect, promote and consider their 

responsibilities for human rights" when taking climate action. 

 

“Preamble: Acknowledging that climate change is a common concern of humankind, Parties should, 

when taking action to address climate change, respect, promote and consider their respective 

obligations on human rights, the right to health, the rights of indigenous peoples, local communities, 

migrants, children, persons with disabilities and people in vulnerable situations and the right to 

development, as well as gender equality, empowerment of women and intergenerational equity”4 

 

Furthermore, the OHCHR views climate change from a rights perspective and the Intergovernmental 

Panel on Climate Change and the Human Rights Council, particularly in its resolution 41/21, emphasize 

that climate change affects the right to life, among others., self-determination, development, health, 

food, water and sanitation, adequate housing and cultural rights are scattered across the spectrum. 

                                                           
3  OHCHR, Frequently Asked Questions on Human Rights and Climate Change - Fact sheet 38 (1 edn, United Nations 

2021). 
4  Adoption of the Paris Agreement, decision 1/CP.21 (2015). 
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According to the Declaration of the United Nations Conference on the Human Environment, “Man's 

environment, both natural and man-made, is essential to his well-being and to the enjoyment of basic 

human rights – even the right to life itself.”5 

 

In its General Comment No. 36 (2018) on the right to life, the Committee stated that climate change is 

“one of the most pressing and serious threats to the ability of present and future generations to enjoy 

the right to life” (para. 62).6 It also concluded that Article 6 of the International Covenant on Civil and 

Political Rights states that States Parties' obligations under international environmental law should 

inform their respective obligations under International Environmental Law to respect and guarantee 

people's right to life. 

 

In the 2017 report of the Secretary-General and the High Commissioner for Human Rights on the right 

to development to the Human Rights Council (see A/HRC/36/23), the adverse effects of climate change 

posed challenges and obstacles to States and highlighted the need for these to achieve sustainable 

development. Climate change is having a severe negative impact. 

 

Accordingly, the OHCHR has created obligations for States Parties to protect and promote the 

environment to secure the right to life of the living inhabitants of their governments. But the specific 

way those obligations should be implemented has not been prescribed to the States Parties. Especially 

since international environmental law is binding law, its enforceability is determined by the judgment 

of the courts of those governments. 

 

Due to this, in studying the problem caused by climate change in Sri Lanka and how it creates obstacles 

to the enjoyment of human rights, referred Climate Risk Country Profile – Sri Lanka compiled by Asian 

                                                           
5  Report of the United Nations Conference on the Human Environment, Stockholm, 5–16 June 1972 (United Nations 

publication, Sales No. E.73.II.A.14), para. 1. 
6  Ibid. 
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Development Bank (ADB).7  ADB states in its report that due to a combination of political, geographic 

and social factors, Sri Lanka is recognized as vulnerable to the effects of climate change, ranking 100 

out of 181 countries in the 2017 ND-GAIN Index.8 

 

According to the index, Sri Lanka faces moderate levels of disaster risk and is ranked 97th out of 191 

countries according to the 2019 INFORM Risk Index. Sri Lanka has moderate exposure to floods (ranked 

56), including floods and flash floods. Sri Lanka is also exposed to tropical cyclones and associated 

hazards (ranked 45th). Drought exposure is quite low (ranked 76th). Sri Lanka's overall ranking in the 

INFORM Vulnerability Index is slightly lowered by its high resilience capacity score.9 

 

ADB points out that the right to live and other rights of the people living in Sri Lanka, such as health, 

food, shelter, the right to live a dignified life, the right to work, etc., are going into crisis in the dangerous 

situation that Sri Lanka is in due to these environmental problems. 

 

ADB Country Partnership Strategy (CPS) with Sri Lanka (2018-2022)  

- ADB will expand its support for sustainable transportation through clean energy (wind and solar), natural 

resource management, expansion of sewerage network, improvement of water conservation through leakage 

reduction and improvement of railway network. 

- Environmental, climate and disaster resilience considerations are mainstreamed in ADB operations. 

- ADB will support the government's efforts to reduce greenhouse gas emissions through the implementation of 

climate change adaptation technologies and an integrated disaster risk management mechanism. 

                                                           
7  Asian Development Bank, Climate Risk Country Profile - Sri Lanka (1 edn, World Bank Group 2020). 
 8CBSL (2018). Economics and social statistics of Sri Lanka 2018. Central Bank of Sri Lanka. 

<https://www.cbsl.gov.lk/en/publications/other-publications/statistical-publications/economic-and-social-
statistics-of-sri-lanka> accessed on the 5th December 2022.  

9 European Commission, INFORM Index for Risk Management. Sri Lanka Country Profile.  (2019) 
<https://drmkc.jrc.ec.europa.eu/ inform-index/Countries/Country-Profile-Map  > accessed on the 5th December 
2022.  

https://drmkc.jrc.ec.europa.eu/%20inform-index/Countries/Country-Profile-Map
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- Knowledge support will be provided through key studies for environmental management (conservation, 

adaptation, and mitigation). 

(i) Improve system efficiency and water productivity. The study will investigate inefficiencies in transportation and 

irrigation systems and barriers to improving water productivity and recommend on-farm and system-wide 

improvements. 

(ii) Strengthening institutions with integrated water resources management. The study will recommend programs 

for institutional strengthening and operational and maintenance procedures to modernize policy and 

governance frameworks and improve national water resources planning and management. 

(iii) Water productivity assessment for improved irrigation performance. This study will help irrigation managers 

respond appropriately in case of crop water stress and water deficit. Satellite remote sensing methods will be used. 10 

Although the above-mentioned strategies are positive, ADB focuses on the environmental problems caused by 

the changes to the legal framework and the imposition of new laws in this country. 

Due to this, through the study of the legal framework of this country, recommendations are made on 

how the existing laws can be strengthened and the need to formulate new laws to protect and promote 

environmental rights by studying the gaps in the existing law. 

 

METHODOLOGY. 

In preparing this research paper, the doctrinal method was chosen as the research method because it is more 

effective to use secondary sources to study the existing scientific background of environmental pollution caused 

by climate change and the domestic and international legal framework of environmental rights. 

 

There, the United Nations Universal Convention on Human Rights, Paris Convention, United Nations Convention 

on Economic and Social Rights, Asian Development Bank reports, World Health Organization Reports and World 

Bank reports were used to obtain information. Also, to study local law and climate and environmental changes, 

government constitutions, local ordinances on environmental laws, etc. were consulted as secondary sources. 

                                                           
10 Asian Development Bank (n7) 24,25. 
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OVERVIEW OF POLLUTION AND CLIMATE CHANGE IN SRI LANKA. 

Pollution and climate change are becoming a significant global issue. This chapter aims to provide the overview of 

pollution and climate change in Sri Lanka. Pollution is defined by the European Commission as: "The discharge by 

man of substance or energy into the environment, the results which are such as to cause hazards to human health, 

harm to living resources and to ecosystems, damage to amenities or interference with other legitimate uses of 

natural resources".  Here, we investigate on a few of the most serious pollution challenges in Sri Lanka.  

 

• Air Pollution  

Air pollution is a major environmental challenge in Sri Lanka's main cities such as Colombo and Kandy. 

Figure 3 illustrates outdoor air pollution exposure in Colombo.11 Motor vehicles are the most major 

source of air pollution. Headaches and an increased risk of chest discomfort for people with heart 

disease are two health impacts brought on by breathing in the high quantities of Carbon monoxide 

typical of a polluted environment. In addition, using solid fuels for cooking also contributes significantly 

to air pollution.  Figure 4 illustrates household air pollution in Sri Lanka. In addition, a vast amount of 

carbon dioxide is released into the atmosphere by the textile industry. Nitrous oxide and sulfur dioxide, 

volatile organic compounds (VOCs), aniline vapors, carrier hydrogen sulfide, chlorine, and chlorine 

dioxide are all air pollutants created by the textile industry during the energy production stages, 

coating, hardening, drying, treating wastewater, and storing chemical products. Numerous potentially 

deadly untreated pollutants can contaminate the air as textiles go through the manufacturing 

process.12 And air pollution from thermal power plants is another threat to the environment. The main 

air pollutants emitted by this power plant are carbon dioxide and Sulphur dioxide, which can have a 

major negative impact on human health, cause global warming, and cause acid rain. 

 

                                                           
11  World Health Organization, Climate and health country profile – 2015 Sri Lanka (World Health Organization, 2015) 

<file:///C:/Users/DotS/Downloads/WHO-FWC-PHE-EPE-15.45-eng.pdf > accessed 30 October 2022. 
12 Forida Parvin and others, A study on the textile materials applied in human medical treatment (2020) 1 EJPRS 56.  

file:///C:/Users/DotS/Downloads/WHO-FWC-PHE-EPE-15.45-eng.pdf
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Outdoor air pollution in Colombo, Sri Lanka annual mean PM2.5 (μg/m3) 2010* 

               WHO annual mean PM2.5 guideline value (10 µg/m3) 

 

 

                    

 

 

 

 

 

 

 

 

  

               

Figure 3- Outdoor air pollution exposure in Colombo, Sri Lanka 

Source: Ambient Air Pollution Database, WHO, May 2014 
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Figure 4- Household Air Pollution in Sri Lanka 

Source: Global Health Observatory, data repository, World Health Organization, 2013 

 

• Water pollution 

Water pollution is a serious environmental issue that Sri Lanka is currently experiencing. Water is 

necessary for all living things as well as for industry. Agriculture, industry, and domestic activities all 

contribute to water pollution in Sri Lanka. Discharge of sewage, residential trash, and industrial waste 

into streams is the main cause of water pollution. Municipal authorities normally dump most of the 

household and industrial waste they collect into nearby waterways like rivers or landfills near the 

water streams. Most industries in Sri Lanka release untreated sewage into rivers and lakes. The 

Hamilton Canal, Negombo Lagoon, and Meda-Ela (Kandy) can all be considered significantly polluted 

according to the water quality index.13 There is not enough dissolved oxygen in this body of water for 

                                                           
13 Chiran Ranaraja, Udara. Arachchige and Kohilan Rasenthiran, Environmental Pollution And Its Challenges In Sri 

Lanka (2019) 8 IJSTR 417. 
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any aquatic life to exist. Organic materials, nitrates, and phosphate are supplied when sewage is 

discharged directly into water sources. It will facilitate the growth of blue or green algae (Macrocystis).14 

This can also occur from industrial and agricultural activities. Diseases are one of the main 

consequences of water pollution. 

 

 

• Deforestation  

Less than 25% of Sri Lanka's land area is covered by natural forest, which is less than half of what it 

was before independence. If we increase this number by planted forest, the area would be closer to 

30%.15 80% of Sri Lanka's territory was covered in natural forests in 1800. In the last 200 years, Sri 

Lanka has lost a significant part of its natural forest due to a variety of human-induced practices, 

including the establishment of plantations and the expansion of human presence. After Independence, 

when the population more than tripled in just less than 60 years, this development has increased.16 

One of Sri Lanka's most crucial environmental issues has been recognized as deforestation. Increased 

soil erosion, landslides, floods, destruction of the fauna and flora, and harm to people's lives and 

property are all effects of deforestation. Carbon is stored in trees and forests. This stored carbon may 

potentially be released back into the atmosphere as Carbon dioxide and contribute to climate change 

when they are totally removed or degraded. 

 

• Plastic pollution 

The environment is harmed by removing plastic. Sri Lanka is ranked as the fifth-largest plastic polluter 

in the world by earthday.org. Only 3 percent of plastics in Sri Lanka are recycled; the remainder is 

disposed of, burned in landfills, or simply dumped. The rivers and oceans become home to much of the 

plastic not recycled. Not only does this threaten the animals and plants whose habitats have become 

                                                           
14 Ibid. 
15 Ram Alagan, Sri Lanka’s Environmental Challenges (Research Gate, 30 January 2015)  
<file:///C:/Users/DotS/Downloads/538075 > accessed 1 November 2022. 
16 Ibid. 

file:///C:/Users/DotS/Downloads/538075
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floating garbage areas, but it also harms the environment since plastic releases greenhouse gases as 

it breaks. Methane and ethylene are released from heat and sunlight, and this process accelerates as 

the plastic disintegrates into smaller fragments. Micro plastics may interfere with marine species' 

capacity to take up carbon dioxide and release oxygen, according to researchers. This indicates that 

the negative impacts of all this plastic waste on the marine ecosystem are particularly disturbing. 

Negative feedback loops brought about by a warmer ocean and plastic pollution will make it harder to 

stop climate change because less carbon dioxide will be absorbed, and plant and animal life will suffer. 

 

These types of pollution have a highly harmful impact on climate change. Significant changes in global 

temperature, precipitation, wind patterns, and other climatic measures that occur over several decades 

or more are referred to as climate change. Sri Lanka is a tropical country that is extremely sensitive to 

the impacts of climate change. The coastal region of Sri Lanka is susceptible to shifts in sea level. Low-

lying plains in the coastal zone are likely to be vulnerable to any future sea level rise, as the tsunami 

of 2004 has shown. Because of sea level rise, crucial economic sectors including tourism and fishing 

might be impacted.17 Many people in the nation rely on jobs related to agriculture for their living. 

Research demonstrates that the nation's food security may be negatively impacted by the effects of 

climate change.18 Furthermore, a considerable share of Sri Lanka's foreign revenue is generated by 

export crops that are especially vulnerable to climate changes. An increasing number of studies 

indicate that the country's natural systems related to the water cycle, eco systems, and biodiversity 

may be affected by climate change. This might result in the loss of several ecosystem services that are 

crucial to the wellbeing of the human population.19 The effects of climate change impact the country's 

residential areas and residents' health. The effects of climate change are widespread overall and are 

predicted to have detrimental socioeconomic effects on numerous sectors of Sri Lanka.20 

                                                           
17Mahfuz Ahmed and Suphachol Suphachalasai, Assessing the Costs of Climate Change and Adaptation in South 

Asia (1st edn, UKAid 2014). 
18 Climate Change secretariat of Sri Lanka, National adaption plan for climate change impacts in Sri Lanka (1st edn, 

Ministry of Mahaweli Development and Environment 2016)19.  
19 Ibid. 
20 Ibid. 
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LEGAL FRAMEWORK OF SRI LANKA 

There are many ordinances that are implemented in the constitutional law of this country regarding 

the protection of the environment. Among them, the most prominent act is the National Environment 

Act (NEA) No. 47 of 1980. Through that act, the main objectives are to protect, manage and improve the 

environment, to regulate, maintain and control the quality of the environment; for prevention, 

reduction and control of pollution. NEA uses security mechanisms. 

 

FUNDAMENTAL RIGHTS IN SRI LANKA  

Sri Lanka's current constitution was adopted in 1978. The basic human rights that every Sri Lankan 

person is entitled to are defined as fundamental rights. They serve as the basis of democracy because 

they can fulfill their potential without worrying about repression. These rights are listed in Chapter 3 

of the Sri Lankan Constitution 197821, from Articles 10 to 14. These fundamental rights are guaranteed 

and protected by the Sri Lankan constitution. The chapter of Sri Lankan constitution, which for the first 

time in the country's constitutional history granted citizens a legitimate set of human rights in the form 

of fundamental rights under Chapter 3 and it does not recognize a right to a clean and healthy 

environment. Articles 2722 and 2823 are the only provisions that mention environmental concerns in Sri 

Lankan Constitution.24 However, if a person seeks to invoke the Supreme Court's jurisdiction over 

environmental rights, he or she is unable to bring a claim of fundamental right violation if the alleged 

violation simply relates to an aspect of the environment and does not require connected to any other 

fundamental rights established by the constitution. This is a significant lacuna in the system because 

the fundamental right to life was not recognized in the Sri Lankan constitution, and it was only after a 

                                                           
21 Constitution of the Democratic Republic of Sri Lanka. 
22 Ibid art 27. 
23 ibid art 27. 
24 Ibid. 
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purposeful interpretation given in the judgment of Sriyani Silva v Iddamalgoda25 by Justice 

Bandaranayke that it was.26 For a nation like Sri Lanka, this is a major cause of concern because if the 

right to life is not recognized as a fundamental right, then other rights, like the right to a healthy and 

clean environment, may never be achieved unless the court adopts a very liberal or wide interpretation 

of the existing fundamental rights.27 

 

Although the Constitution, which is the basic law of the country, has not created a legal basis to enforce 

environmental rights, the courts have been able to carve out the right to a clean environment from the 

right to life by using Article 12 of the Constitution. In the case of Wattegeda Wijebanda v. Conservator 

General of Forests and Others (2009) 28 the Supreme Court said, “Though environmental rights are not 

specified under the Fundamental Rights Chapter of the Constitution, the right to live in a clean 

environment and protection of the environment in a meaningful reading of Article 12(1) of the 

Constitution. and that conservation involves fairness”. 

 

FUNDAMENTAL DUTIES IN SRI LANKA 

However, Chapter III of Sri Lankan Constitution's29 Fundamental Rights is quiet on environment topic, 

Chapter VI of the 1978 Constitution's Directive Principles of State Policy and Fundamental Duties makes 

a particular reference to environmental protection and it specifies in Article 27(14).30 It stated that “the 

state shall protect, preserve and improve the environment for the benefit of the community”. These 

guidelines “shall guide the Parliament, the President and the Cabinet of Ministers in the enactment of 

laws and the government of Sri Lanka for the establishment of a just and free society” And Article 

                                                           
25 Sriyani Silva v Iddamalgoda [SC NO. 471/2000 (FR)] (2003). 
26 K.A.A.N. Thilakarathna, ‘Environmental Protection through Judicial Review: The Sri Lankan Experience’ (2019) 17 

SUJ 15. 
27 Ibid. 
28 Wattegedera Wijebanda v Conservator general of forests and others 1[2009] Sri LR 32 (Supreme Court). 
29 Constitution of the Democratic Republic of Sri Lanka, Chapter III. 
30  Ibid, art 27(14). 
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28(f)31 states that it is the duty of every person in Sri Lanka “to protect nature and conserve its riches”. 

However, pursuant to Article 2932 of the 1978 Constitution, the constitutional provisions in Chapter VI33 

on Directive Principles of State Policy and Fundamental Duties do not grant the State any legal rights 

or obligations and are thus not enforceable in any court or tribunal. However, Supreme Court case of 

Bulankulama and others v the Secretary of Industrial Development and others (2000)34 resulted in a 

significant judgment in the fields of environmental protection and sustainable development.35 

 

• Public Trust Doctrine 

The doctrine of public trust has entered the discourse of environmental protection and is a supreme doctrine of 

the exercise of public duty. This is also relevant to protect the environment as stated under Article 27(14) of the 

Constitution. The origins of the common trust principle can be traced back to Justinian's Institutes, which 

recognized the importance of the survival of human beings, air, running water and the sea (including beaches). For 

free and unrestricted use. The public trust principle states that public office holders must act as stewards of the 

people in the management of environmental resources. 

 

 

• Public Litigation Doctrine 

Through the development of the concept of Public Interest Litigation or commonly known as PIL 

applications, the courts in this country provide access to justice for those who are unable to protect 

environmental rights. In the case of Environment Foundation Sri Lanka vs. Urban Development 

                                                           
31  Ibid, art 28(f). 
32  Ibid, art 29. 
33  Ibid, chapter VI. 
34  Bulankulama and others v the Secretary of Industrial Development and Others [SC (FR) APPLICATION NO. 884 /9 

9 (2000)]. 
35 Sarath Mathilal De Silva, Linking Human Rights and the Environment (Daily News, 2022 June 9) < 

https://www.dailynews.lk/2022/06/09/features/280495/linking-human-rights-and-environment> accessed 3 
November 2022. 

 

https://www.dailynews.lk/2022/06/09/features/280495/linking-human-rights-and-environment
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Authority Limited (2009), Management and Control of 14 Acres of “Galu Mudoora Field” E.A.P. Ltd. 

involved the transfer and one of the questions to be decided was whether there was locus standi for 

EFL. The Court was of the view that the word "persons" in Article 12(1) [of the Constitution] should not 

be limited to "natural" persons but should be extended to all entities having legal personality 

recognized by law. The court further opined that the petitioner has acted in the public interest and has 

exposed the actions of the Urban Development Authority (UDA) as clearly ultra vires.36 

 

RESULT AND DISCUSSION  

Prior to urbanization and industrialization, human interests were comparatively small, therefore those 

who established the 1978 Constitution concentrated solely on civil and political rights, and the 

protection of environmental rights was not considered to be greatest priority. Sri Lanka now faces 

serious problems related to environmental pollution, including deforestation, increasing temperatures, 

rising sea levels, climate change, and ozone layer depletion. People are unable to bring a claim of 

environmental right infringement since there is no environmental right in the Sri Lankan constitution 

found in 1978. A right to a healthy and clean environment as well as a right to life is not recognized in 

Sri Lankan constitution. However, Chapter VI of the 1978 Constitution's Directive Principles of State 

Policy and Fundamental Duties makes a particular reference to environmental protection, and it 

specifies in Article 27(14).37 It stated that “the state shall protect, preserve and improve the environment 

for the benefit of the community”. According to Article 28(f)38 every person in Sri Lanka has duty to 

protect nature and conserve its riches. Many people argue that recognizing environmental rights under 

the Sri Lankan Constitution is an urgent requirement. I am reluctant to agree since we do not need an 

environmental right if we fulfill the fundamental duty established by the constitution. As I previously 

explained, it is evident that human activities are the main factor of pollution and climate change. 

                                                           
36 Environmental Foundation Limited vs Urban Development Authority of Sri Lanka, 1 Sri LR 16 (Supreme Court 

2009). 
37 Constitution of the Democratic Republic of Sri Lanka, art 27 (14). 
38 Ibid, art. 28(f). 
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Therefore, if people fulfill their duties well and protect the environment, the lacuna in the Sri Lankan 

Constitution regarding the environment would eventually be closed. 

 

In the absence of a proper legislative mechanism to protect the environment, judicial review can be 

identified as a principal issue. The implementation of this judicial review power through methods such 

as public trust doctrine and public litigation doctrine is positive. But that judicial review power is 

determined by the depth of the judge's shoes. 

 

CONCLUSION  

Due to the Sri Lanka's expanding economy and population, environmental pollution and climate 

change are significant issues in Sri Lanka. The most of water resources are being polluted by sewage, 

which directly affects people and animals. Air pollution in big cities such as Colombo poses a significant 

health risk, especially in terms of ozone and fine particle pollution. The environment of Sri Lanka is also 

significantly impacted by plastic pollution, deforestation, garbage pollution, Etc. These pollutions have 

a massive impact on climate change in Sri Lanka. Conversely, it has impacted not only on the 

environment, but, also on all the human rights - such as right to a health environment, right to life, right 

to food and right to health, etc. The Sri Lankan constitution does not contain any fundamental rights 

relating to the environment, hence if someone's environmental rights are infringed there, they are 

unable to file a claim. However, the only provisions in the Sri Lankan Constitution that concern 

environmental issues are Articles 27(14)39 and 28(f).40 According to Article 28(f)41 states that every 

person in Sri Lanka has duty to protect nature and conserve its riches. As I mentioned, most 

environmental problems are caused by human activity. As a result of the above discussion, it is 

demonstrated that if individuals act to fulfill their duty to protect the environment, there is no need for 

                                                           
39 Ibid, art 27(14). 
40 Ibid, art 28(f). 
41 Ibid, art 28(f). 
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any environmental rights, and it will reduce environmental pollution and climate change. If individuals 

fulfill their responsibilities, the lacuna in constitution relating to environment will automatically fill.  

 

RECOMMENDATIONS  

• Create and develop innovative solutions for recycling or recovering trash. Start and promote 

research projects on waste management and recycling programs. 

• Encourage the use of agricultural production and energy techniques. 

• The most successful method to reduce air pollution from vehicles is to strengthen the public 

transportation system and create a transportation plan to reduce traffic congestion during 

rush hour in urbanized area in Sri Lanka. 

• Contributions of the media to educate and instruct the public on how to effectively perform 

their duty to protect the environment 

• Establishment of a system for effectively managing garbage and organizing programs to 

educate people about waste disposal 

 

 

 




